REPORTS 


OF 


THE DECISIONS 


OF THE 


SUPREME COURT OF ALABAMA. 


JUNE TERM, 1832. 


INNERARITY versus HITCHCOCK. 


1. The act of 1819," on the subject of a change of venue, in 
civil and criminal cases, superseded the statute of 1818, upon 
the same subject: and courts have no authority to order a 
change of venue, after the first trial term of a cause. 

2. Where, upon a showing made by a defendant, for a change 

of venue, it appeared that the showing of the plaintiff was as 


strong as that of the plaintiff, against the county to which the 


change was desired; and the Court, after the first trial term, 
granted such change of venue—the appellate court granted 


process to restrain the last court from 


and returned the case to its original court, 


the Circuit court of Mobile, made the usual applica- 
tion for a change of venue. The court below order- 
ed the change tothe county of Clark ; and the plain- 
tiff resorted to this court, praying its interference, by 
mandamus. It appeared from the record, that the 
defendant had applied for the change of venue, af- 


*See Aikin’s Digest, 285, $149. 
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The defendant in error, being declared against in 
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CASES DETERMINED, 


INNERARITY U8. HITCHCOCK. 


_ ter the trial term had elapsed: and the plaintiff had — 
_ made a like showing against the propriety of the 
- venue being changed to the county of Clarke. 


- Lirscoms, C. J.—This is an action of trespass, to 
try titles, brought inthe Circuit court of Mobile. 

After the trial term had passed, and the cause con- 
‘tinued, at the next succeeding term, the defendant 
moved for, and obtained, a change ot venue, to Clarke 
county. 

The plaintiff has iis to this court,. to inter- 
pose, and supersede, and vacate, the order of the Cir- 
cuit court of Mobile county; and for an injunction to 
the Circuit court of Clarke county, enjoining that court. 
from receiving, or trying, the cause, .&c. 

The only question presented for our consideration 

’ is, whether it was competent for the Circuit court of 
Mobile county, to award a change of venue, in this 
action, after the first trial term had passed. 

‘ By the act of the Legislature of Alabama Territo- 
Digest a7aTy, passed 13th February, 1818, it is provided— 

‘ “That it shall, and may, be lawful for-the several 
“courts within this Territory, when any real action 
may be pending i in such courts, to order the change 
of venue in such action, to any adjacent county, on 
the party wishing such change, making affidavit that | 
he, she, or they, verily believe that justice can not 

x be done in the county where such suit may be pend- 
zB ing,” &. 

By the 12th section of an-act to regulate judicial 
proceedings, passed by the Legislature of this State, 
166 December 14th, 1819,” it is provided, “ That the judg- 
es of the Circuit courts, within their respective cir- 
cuits, at or before the first trial term of any suit, civil 
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INNERARITY U8, HITCHCOCK. 


or criminal; shall have power to change the venue 
thereef, on good and sufficient cause, set forth, and. 
duly supported by oath, or affirmation: and when a 
change of venue shall be allowed, in any.suit, the trial 
thereof shall be adjourned under the direction of the 
judge, to the nearest adjoining county, which is free 
from the like exception.” 

Before the passage of the first act, the practice of 
the courts had been to grant changes of venue, by 
the rule of the common law, in actions purely per- 
sonal, on a sufficient showing, made by the party 


asking such change. But the exercise of this pow- . 


er was not confined to the trial term. In actions lo- 
cal, such as real or. mixed, it ‘was not.the practice to 
grant a change of venue, under any circumstances ; 
nor was it believed to be within the competent com- 
mon law powers of the court todo so. But as cases 
of the latter description often occurred, where the 
ends of justice could not be obtained without such 
change of venue, the act of 1818, was passed to re-- 
medy the evil. 

The act of 1819, was intended, fon its terms, to 
embrace the whole subject of a change of venue, for 
the purpose of obtaining a fair and impartial trial.— 
The terms employed are too comprehensive to ad-— 


- mit of a doubt, but, that the Legislature had it in 


view, toextend its provisions to every kind of action, 


-that could be instituted in acourtof law. And hav- 


ing the whole subject under consideration, it was 
thought expedient to limit the time when such change 
of venue should be made. 

The last act, although it is restrictive as to the 
time when a change of venue shall be ordered, con- 
tains another feature, that seems to me to be essen- 
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tially different from the first. By the first it would 
seem that the venue was to be changed to an adja- 
cent county, without any reference to the necessity of 
its being free from the like exception, taken to the coun- 
ty where the suit was instituted. The last contains 
the provision, “that it shall be changed to the nearest 
adjoining county, free from the like exception.” In 
this case the record shows us, that the plaintiff made 
‘as strong & showing against the venue being changed 
to Clarke county, as the. defendant had to its being 
tried in Mobile. We are therefore of opinion, that 
the act of 1819 controls the former act, and that the 
judge of the Circuit court of Mobile county, had no 
authority to order a change of venue in this case, and 
that his order must be vacated, superseded and for 
nothing held; and that the Circuit court of Mobile 


county should’ retain the cause, and proceed to try 
it, as though no such order had been made; and pro- 
‘cess is directed accordingly. 
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LOCK U8. MILLER. 


LOCK versus MILLER. 


1. The statute of this State, on the subject of allowing a party 
his own oath, where the amount in controversy is twenty dol- 
Jars or undes, i is an innovation of the common law, and must 
be strictly construed. 

2. If an amount claimed by a defendant by way of an off-set to 

a suit, be more than twenty dollars, he cannot testify in re- 

gard to it, unless he relinquishes the excess. 


8. An off-set is not available, if it appears to be the subject of 
a suit, ps when offered. 


Taytor, J—This was an appeal from the judg- 
ment of*a justice of the peace, to the Circuit court 

of Dallas county. In that court the plaintiff prov- 
ed, by his own oath, or it was admitted by the oth- ' 
er party, that the defendant was indebted to him, in - 
the sum of fiftgen dollars. Evidence was then in- 
trdduced, to prove that the plaintiff, as the agent of 
the defendant, had received upwards of fifty dollars 
—it does not appear how much—in Mobile ; which 
ithe plaintiff alleged, had been stolen from him: it 
‘also was admitted, by the defendant, that he had 
sued the plaintiff in the Circuit court, for the money 
he had thus received. 

Upon this evidence, the court directed the defen- 
dant to execute a receipt to the plaintiff; for fifteen 
dollars, and, thereupon, rendered judgment against 
the'latter. It is doubtful, from the bill of exceptions, 
whether the receipt of the money by the plaintiff, in 
Mobile, was proved by the oath of the defendant or 
not ; but, probably, the fair inference is, that it was: 
and, in this way the evidence is understood by the 
counsel on both sides. Viewing the cd8e in this 
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light, there was certainly error in the decision of 


the Circuit court. : 
‘The statute on which this decision has been made, 

provides, “if the sum claimed be twenty dollars of 

under, the justice of the peace may, at the trial of 


_ of the cause, proceed to examine the plaintiff and 
defendant, on oath, and give judgment,’ 


statute is an innovation upon the common law, and 


therefore will not be extended farther than required” 
by its letter. The intention was to authorise the 


parties to be examined, where the sum claimed did 
not exceed twenty dollars. The sum claimed by 
the plaintiff, in this case, does not exceed that amount: 
therefore the court did right in examining 6oth par- 


ties on that subject; but the defendant claimed a 


set-off—that is, he, by way of defence, introduced a 
cross action, against the plaintiff. What was the 


amount that he made oath was due to him? It is 


true, he specified no particular sum, but he admitted, 
it was much more than twenty dollars—for, he said, 


that he had sued in the Circuit court, to recover it. 
-To tolerate such a proceeding, would authorise a 


complete perversion of the law. According to the 
decision of the Cirouit court, if there had beenwa 
dozen suits by the plaintiff, the defendant might have 

presented himself as’a witness in each, and drawn 


“updn this Mobile fund, upon his own oath, for twen- 
ty dollars in every instance. , If the amount claim- 


ed by the defendant, by way of off-set, to be due to 
him, from the plaintiff, be more than twenty dollars, 
he cannot testify with regard to it, unless he relin- 


 quishes the excess. 


But there is another fatal dbiection to this proceed- 


ing. The defendant had instituted a suit against the © 


&c. Thist 


‘ 
ig sam: 
upc 
the 
T 
1, Si 
4 in 
2h 
for 
hi: 
8. It 
wl 
on 
pr 
4. 
p! 
6. T 
i je 
| 
‘ 
y 
and 
| tice 
am 
cou 
| | 


JUNE TERM, 1832. 


" NABORs et al. vs. THE GOVERNOR. 


15 


plaintiff, to recover the money received in Mobile: 
he cannot be permitted to carry on two suits, for the 


‘same cause of action at the same time, nor to split 


up one account into several parcels: by introducing 


the off-set, he was, in effect doing so. 


The judgment of the Circuit court is reversed; 
and that judgment rendered here which should have 
been given there. 


' NABORS et al. versus THE GOVERNOR. 


1, Summary proceedings against a tax collector and his securi- 
ties, for failing to pay over the county tax, should be brought 
in the name of the Governor, to whom the collector gave 


, bond, or of his successor, for the use of the county. 
2. In such proceeding, it is incumbent on the plaintiff to set 


forth or describe the bond, given by such tax collector and 
his securities. . 

3. If the statement be demurred to,'the demurrer admits only 
what is correctly pleaded; and, if its admissions be not relied 
on, the record should show, that all the material facts were 
proved. 

4. In summary proceedings of this kind, the statute must be 
strictly pursued; as the ordiary legal intendments do not ap- 
ply in such cases, in aid of uncertainties. 

5. The notice, in proceedings of this kind, should define its ob- 
ject, and show for what purpose judgment is claimed. 


A summary proceeding: was instituted in the Coun- 
ty court of Shelby, against Nabors, as tax collector, 
and his securities. They were required by the no- _ 
tice, “to appear at court, for failing to pay over the 
amount of the county and extra tax, belonging to the 
county of Shelby, for the year 1829.” The notice 
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NABORs et al, vs. THE GOVERNOR. 


was served by the sheriff. In the statement which 
purported to set forth the grounds of the motion, the 
case is entitled, “A. Smith County Treasurer, vs. Aj 
Nabors and others ;” and it is averred, that the said 
defendants are justly indebted to Gabriel Moore, 20 
vernor of .the State of Alabama, for the use of Shek 
by county, in the sum of four hundred and twenty- 
- six dollars and sixty-nine and three-fourths cents, for 
so much money received by said Nabors, as collec 
tor aforesaid, and which he had refused to pay. To 
this ‘statement there was a demurrer. The demur 
rer was overruled, and the defendants failing to plead, 
- judgment was rendered for the amount claimed in 
the statement. 
Before the proceedings were had on damarret on 
eee motion of the defendants, the benefit of a trial by 
jury, was granted to them; and a motion was made 
_by the defendants’ attorney, to dismiss, for want of 
proper parties. ‘T'his motion was overruled by the) 
court. 
The errors here relied on fora reversal of the judge 
4 ment, are--the refusal of the court to dismiss for want 
of proper parties; the overruling of the demurrer; 
the uncertainty and insufficiency of the notice, with 
the iltegality of the service; ‘and the rendering of 
judgment by the court without the intervention of @ 
jury, and without proof.of the material facts. 


Moody and Stenart, for plaintiffs. Peck, contra. 


SaFFoLp, J.—This was a summary proceeding, in 
the County court of Shelby county; on a notice which 
issued from A. Smith, Treasurer of the county, by 
his attorney, Richard C. Shackelford, to A. Nabors, 
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tax collector, and his securities, Gooch and M’Lana- 
han. It required them to appear at court, “ for fail- 


_ ing to pay over the amount of the county and extra 


tax, belonging to the county of Shelby, for the year 
1829.” The notice was served by the sheriff. 

At the term at which the trial was had, Smith, 
the treasurer, filed a statement, setting forth the 
greunds of bis motion. In this statement, he enti- 
tled the case, “A. Smith, County Treasurer vs. A. 
Nabors and others,” and declared that said defend- 
ants were ‘justly indebted t6 Gabriel Moore, Gov- 
ernor of the State of Alabama, for the use of Shel- 
by county, in the sum of four hundred and twen- 
ty-six dollars and sixty-nine and three-fourths cents,” 
for so much money received by said Nabors, as col- 
lector, as aforesaid, and which he had refused to 
pay. 

To this statement the collector and his securities 
demurred. On hearing the demurrer, the court.over- 
ruled it: and, the defendants failing to plead over, 
judgment was rendered, by the court, against all the 
defendants, for the sum mentioned. 

It is shewn, that, before the ‘proceedings were had 
on the demurrer, on motion of the defendants, the 
benefit of a trial by jury was granted to them: also, 
that S. W. Mardis, as amicus curia, had- moved to 
dismiss the proceedings, for‘ want of proper parties. 
The original defendants, as plaintiffs in error, now 
assign, as causes of error— | 

1. That the court ought to have dismissed the pro- 
ceedings, for the want of proper parties. 

2. That there was error in overruling the demur- 
ter. 

vol. 3. 3 
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Nabors et al. vs. THE GOVERNOR. 


8. The notice was uncertain; and insufficient, and 
‘not legally served. 


4. The judgment was rendered, by the court, with- 7 


out the intervention of a jury, and without proof of 
the material facts. 
‘The first, second and fourth assignments may be 


; considered together. The bond, given'by the tax col- 
~ lector, and his securities, was required, by statutegto 


have been made payable to the Governor, for the 
time being, and his successors in office. From 
the slight notice taken of it in this record, it is pre- 
sumed to have been drawn payable accordingly ; and 


+ the argument assumes such to have been the fact.— 
No direction has been given by statute, who shall be | 


made the plaintiff, in a proceeding of this kind, for 
the collection. of the revenue : the consequence must 


be, that the suit, whether in the summary or ordina- 


ry form, should be brought in the name of the obli- 
gee, or his successor in office, he being the person, 
in whom is vested the legal interest in the bond.— 
It was so held by this court, in the case of Mayber- 


ae ry vs. The State,’ where the judgment was reversed, 


because the proceedings, on a similar bond, were in- 


stituted in the name of the State, for the use of Bibb — 
county. The suit is required to be brought in the © 


name of the Governor, for the time being, for the 
use of the particular county. 

It is however insisted in argument, that this suit 
has been brought in the manner alluded to as correct. 
It is difficult to say from the record whether the 
county Treasurer, the State, or the Governor, was 
intended to be made plaintiff, or whether the object 
was to place them all on the record in such attitudes, 
that the one found the most acceptable migh the 
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claimed as such. ‘The statement which was intend- 
ed to declare the grounds of the motion, as has been 
shewn, entitles the suit as one between “A. Smith, 
county Treasurer, vs. A. Nabours,” and his securi- 
ties, (naming them,) and says, the plaintiff avers that 


“said defendants are justly indebted to Gabriel Moore, 


Governor,’ &c. It would appear that the treasurer 
sues for the use of the Governor, and the latter for 
the use of the county, or at least that if is uncertain 


‘ which is plaintiff. Reference to the notice affords 


no greater certainty. This is considered a fatal de- 
fect, for which the proceedings ought to have been 
quashed, on motion, or the statement overruled on 
demurrer. 

Another fatal defect consists in the failure of the 
plaintiff below, to give any description of the bond 
of the collector, which alone created any liability on 
the securities. Ifthe statement was relied on. fot 
the establishment of the requisite facts, because, hav- 
ing been demurred to, the truth of the averments 
were thereby admitted, it was the more important 
that every material fact should have been stated.— 
On the contrary it is found to contain no notice or 
inéntion of the bond: nothing’ but a charge of in- 
debtedness against said collector, and Gooch and Me¢- 
Lanahan, as his securities, to a given amount, for so 
much money received by the former as collector, &c. 


If the admissions of the demurfer, and which can on- 


ly extend to matters properly pleaded, were not reli- 
ed on for the facts necessary to sustain the judgment, 
then, as as been held by this court, in several cases 
cited by the counsel, the record should have shown 
that the material facts were proven on the trial; and 
among other things, that the bond was adduced in 
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--well as others, has often held, that the authority of 


sla Reps, ciencies—Logwood vs. Huntsville Bank, Me Whorter 
376. VS. Marrs,’ Lyon vs. the State Bank. 
With respect to the third assignment, it is suf. 


Tegal and sufficient. Nor was it necessary the no- 
_ tice should shew the amount claimed. But the no- 


other purpose; it only requires the defendant to ap- 


evidence ; and that the amount for which judgment 
was rendered appeared from competent proof, to have 
been due. In summary proceedings, this court, ‘as 


the statute must appear to have been strictly pursu- 
ed ; for that the ordinary legal intendments do not ap. 
ply, in such cases, in aid of uncertainties, or insuffi- 


ficient to remark, that the notice to ‘the collector and 
his securities, appears to have been served by the 
sherifi of the proper county. Such service is deemed 


tice 1s in other respects indefinite and insufficient; it 
does not define its object, whether it was fo obtain a 
judgment for the amount of the county tax, or for what 


, pear, “ for failing | to pay over the amount of the coun- 
* ty and extra tax.” For all which insufficiencies, we 
unanimously think the judgment and proceedings 
must be reversed. 
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ATWOOD, et al. versus CRAIG. 


1. The act of 1827,° giving officers a summary remedy against 
parties who have executed indemnifying bonds, in considera- 
tion of levies, &c. is not to be rigidly construed against such 
officers in favor of the obligors. 

2. In a judgment, on motion, under such statute, in favor of a 
constable; held— 

First—Not necessary that the record should set out the 
notice at length—it reciting that tf appeared to the satisfaction 
of the court; that noiice had been given stxly days before theterm, 
of the pendency of the suit, &c. and of the motion: 

Second—That to sustain such judgment, the court will pre- 
sume the notice to have been given, (as required,) in writing, 
unless the contrary appears. 

Third—That unless oyer be craved, it-is sufficient to set 
out the substance of the bond. i 

Fourth—That it was not essential to set out the date of the 
bond: nor that it should possess a date: and ifthe bond had 
been dated before the enacting of the statute, and the contin- 
gency happened afterwards, the obligee was entitled to resort 


to the remedy given by the act. 


In error from Marengo Circuit court. This was 
a judgment obtained in the court below, by Craig, 
a constable, against the plaintiffs in error, on a bond 
which had been given by them tothe said Craig, in- 
demnifying him for selling property under execution. 
The record set out. a notice by Craig to the other 
parties, stating that suit has been brought against 
him, for the property so sold, and apprising them 
that he would move the court, at the next term, to 
compel them to become parties to said suit, to defend 
the same; and on failure so to defend, and judgment 
being rendered against him, he would move the court 


Aikin’s Digest. 169, §53. 
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for judgment against them, on their indemnifying) 


bond, in. pursuance of the statute. The notice stat 
‘ed the substance of the bond, and was dated on thé 
10th of March, 1830. The record then set out the 
motion for judgment ‘against the obligors, in the im 
demnifying bond, forthe amount of the judgment 


rendered against Graig. | The record showed further, 


that, at the September. term, 1830, the plaintiff came, 
by his attorney, and it appearing that the said Craig 
had sold certain property, under execution, at the 
instance of the said H. S. Atwood, &c. the title where. 
of was doubtful, and that the said Atwood, &c. had 
made and executed a bond to indemnify said Craig 


therefor, setting out the penalty and the character of] 


. the bond, and that it further appeared to the court 
that suit had been brought against said Craig. and 
that he had given the other parties sixty days’ notice, 
pursuant to the statute, of the pendency of the suit, 
against-him, and of the motion, and a judgment hav- 
ing been recgvered agdinst said Craig, at the same 
term of the court, for such levy and sale, for the sum 
of seven hundred and and seventy-five dollars ; where- 
fore judgment for that amount was rendered against 


* said Atwood, &c. _ 
The plaintiffs in error, sought a reversal of the 


judgment on the ground, chiefly, that the notice wag 
insufficient ; that'it did not appear that it was served 
according to the requirements of the statute ; that the 
notice should appear on the record, showing that it 
contained all the legal requisites: and that the bond 
of indemnity was not set out with sufficient certain- 


ty, nor shown to have been dated previous to the act — 
of 1827, by which this remedy by motion was given. ~ 
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ATWOOD et al. vs. CRAIG. 


Lirscoms, C. J—The judgment sought to be re- 
yersed in this case, was obtained on the motion of 
John Craig, the defendant in error, on an indemnify- 
ing bond, given to him, as a®vonstable, for the sale 
of three slaves, levied on by him, under an attach 
ment, at the instance of the plaintiffs 1 in error. 

The record contains a notice in the following 
words, “'To William Fluker, H. M. Bondurant, Hen- 
ty S. Atwood, Shelby Corzine, Isaac Smith, and 


William Craig; you will please take notice, that, 


whereas [ hold your joint-bond, in following substance, 
to wit: that I had in my possession, at the time. of 
the execution of the said bond, three negroes, viz :a 
negro woman, named Mira, and her two children, 


: Alfred and an infant, which said negroes I had levied 


on, by virtue of sundry executions, “attachments, &c. 
to me, as constable directed, as the property of. one 
Philip Goodbread, which said negroes 


were claimed by one Edward Bradley and others; 


conditioned, that if I, as constable, should proceed to 
sell the said negroes, and pay over the mohey, as the 
law directed, that you would, if suit or suits should 
be brought against me, defend the same ; or, in fail- 
ure, pay all-cost and damages accruing thereon— 
which said negroes were sold by me, by virtue of 
said executions, attachments, &c, and the money 
paid over, according to law: and suit has been 
brought against me, as constable, for so selling, in 
the Circuit court of Marengo county, aforesaid, by 
one Edward Bradley, and is now pending, at the 
next term of the Circuit court. ~ These are, therefore, 
to give you notice as the law directs, in such cases, 
made and provided, that I shall move the court, at 
the next term of the said court, for you, and each of 
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- failure thereof so to defend as aforesaid, and judge 


- children, at the instance of the defendants. The 


gun.gnd-held’ for the county of Marengo, at the court 


‘ tue of-certain executions placed in the hands of the 


you, to'become parties and defend said suit. And 


ment should be rendered against me in said suit, J 
shall move the court for judgment against you, and 
each of you, on the said bond, asthe law directs. 
March 10th, 1830. | (Signed,) 
JOHN CRAIG.” | 
: Next follows the motion and judgment, as follows? 
“John Craig vs. Henry S. Atwood, Hezekiah»M> 
Bondurant, Shelby Corzine, William Fiuker, William 
Craig. In the above case, the said John Craig moves 
the court, now. here, for judgment for the sum of 
the ‘amount of a verdict rendered against him as con« 
stable, for selling a negro woman, Mira, and her two 


plaintiff avers, that the defendants gave the plaintiff] 
an-indemnifying bond in the sale of tlie said negroes; 
and he, now moves the court for judgment under the 
statute; in such cases made and provided. The 
plaintiff avers that the defendants have had notice of 
this motion. (Signed,) J. GAYLE, for pif.” 7 
“Ata Circuit court of the Stite of Alabama, bes 


house thereof, on the second Monday of September, 
in the year of our Lord one thousand eight hundred > 
and thirty, the Honorable Henry W. Collier, Judge 
presiding: This day came the said plaintiff, by at- 
torney, and it appearing to the satisfaction of the court, 
that on the - day of —— , one Edward Brad 
ley instituted a suit in’ this court against the said 
John Craig, as constable, in and for Marengo county, 
for levying upon and selling three certain negroes, 
the title of which was doubtful, and disputed; by vir- 
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said John Craig, constable as aforesaid, in favor of the 
above named defendants; against one Philip Good+ 
bread : and it further appearing:to the satisfaction of 
the court, that the said defendants made and execu- 
ted their bond, payable to the said John Craig, con- 
Stable as aforesaid; in the penal sum of two thousand 
dollars, to indemnify bim for levying upon and sel- 
ling the property aforesaid ; and it appearing to the» 
court, that the defendants have had sixty days no- 
tice, according to law, of the pendency of the suit 
aforesaid, before the present term of- this court, and 
of this motion; and a judgment having been recov- 
ered, at the present term of this court, in said’ cause 
in favor of Edward Bradley vs. Jolin Craig, constas 
ble as aforesaid, for the sum of seven hundred and 
seventy-five dollars. It is therefore considered by 
the court, that the said John Craig recover of the 
said defendants, the said sum of seven hundred and 


‘seventy-five dollars, the amount so recovered as afore- 


said, together with the costs of this motion. 

The “plaintiffs i in error have taken a great many 
objections to the judgment in this case: they will not 
be considered in the order in which they were pre- 
sented, but resolved, into—first, objections to the no- 
tice, and, secondly, objections to the bond. 

By theact of 1827, if an indemnifying bond has 
been taken, and suit is brought against the officer, 
and judgment recovered against him, such officer, by 
giving sixty days notice of the pendency of such suit 
before the trial thereof, may move for, and have judg- 
ment, entered up against the obligors, in stch bond, 
for the same amount recovered against him. 

The plaintiffs. contend, that itdoes not appear from 
the record, that the notice was served according to 

vol. 3. 4 
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_ insist that this notice should appear on the record, 


_if however we shonld reject the notice on record, bes 


‘pendency of the suit, and that a motion would bey 


} “Ing bond, in the event of judgment being rendered 
against the constable ; because the judgment sels out 


en, or notice according to law, according to the rule 


had been given. In this case there is a substantive 


the requisites of the statute. That it isnot sufficient 
that the record should say that notice bad been give 
en sixty days; but that it should further show iq 
which mode the notice had been given, and what 
way it had been proven to the court below. They 


and contain all the circumstantial accuracy of the 
‘cause of action, that is required in a declaration in an 
ordinary suit. And they object to the notice spread 
on the record, both on account of its uncertainty and 
because it does not appear to have been executed on 
the parties. 

- From the notice being found on the record, the 
inference would be but fair, that it had been proven; 


cause it is not supported by sufficient evidence, that 
it had been served on the parties, we would stifl bg 
bound to believe, that notice had been given of the 


made for judgment against them, on their indemnify 


that it appeared to the-satisfaction of the court thag 
notice had been given, sixty days before the term, of 
the pendency of the suit; and of the motion. If the 
record had only set out that due notice hadkbeen give) 


in Logwood vs. the Huntsviile Bank,’ we should have 
held jt bad, and reversed. But here the record avers” 
the notice required by the st atute, that sixty days, 


fact averred ; in the former a conclusion of law, with- 
out giving the facts to enable*the revising court to 
determine whether that was not. 
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The statute does not prescribe any particular mode 
in which the noticd shall be given, nor does it re- 
wire that it should be made a part of the record.— 


The notice should certainly be in writing, and we | 


will presume that it was, unless the contrary ap- 
pears; but there, was no necessity for its appearing 
ou the record. In the case before referred to, of Log- 
wood vs. the Huntsville Bank, the record gnly show- 
ed, “ that due notice had been given, that the Bank 


would move for judgment.” By the charter, the Bank 


was authorised to move for judgment against the ma- 
kers and indorsers of notes due, and made payable, to 
it, on giving ten days notice of such motion; the court 
held, that the record should have shown that ten days’ 
notice had been given, and that it was not sufficient to 
say that “due notice had been given.” The bank was 
an artificial person, and bad neither rights flor reme- 
dies, other than those conferred on it by the charter 
of incorporation. But it is not so with the parties 
to the case under our consideration ; they are natural 
persons, in the enjoyment of every legal right and 


remed¥, not taken from them by the law. The in- 


demnifying bond given by the plaintiffs in error, form- 
ed a good cause of action, without the aid of the act 
of 1827. That act only provides a more speedy and 
adequate remedy. The obligors in that bond have 
ho right to invoke a rigid construction of the law, 
against the constable, nor a. liberal one in their favor: 
the attitude in which they stand entitles them to no 
such privileges. In requiring the officer to proceed 


to levy and sell, they were fully. apprised that they: 


Were treading on dangerous ground ; they knew that 
they were requiring the officer to appropriate, by the 
sale, ‘to their-use, property to which-a third person 
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~ claimed title. It would, therefore, be ‘with ille grace 
that they could come into a court of justice, and ab & 


their instructions, with the loss. There is imposed 


tiffs in error, had sufficient notice of the pendency 


* would be made against them for judgment, under the” 
#statute in the event of judgment’s being rendered” 


“not happen till subsequently to that period, the ob- 
jection would not be available; the constable had a 


tempt to saddle the constable, who had acted under 


on them not only a legal obligation, but the strongest 
moral obligation toindemnify the constable. We be- 
lieve, therefore, that the record shows that the plain 


the suit, against the constable; and, also, that motion 


against the constable. 

_ Itis objected that the bond of indemnity, on which 
the motion was founded, is not set out in any part off 
the record, with sufficient certainty; that it is not 
shown to have been dated subsequent to the passage 
of the act of 1827, giving the remedy by motion, 
against the indemnifyers. ‘The substayce of the bond 
is given; and it is distinctly averred, that the plaintiffs 
in error did give such bond, and the judgment shews 
that the contingency, on which their liability should 
accrue, had happened. It was not essential todd more 
unless the obligors in that bond had craved oyer of it. 
Nor was it necessary to the validity of the bond, that 
its date should be set out, if it had one; or that it 
should be dated at all. If it was given before the 
passage of the act of 1827, and the contingency did 


right to resort to the remedy given by that act. We 


are therefore of the opinion wa the -judgment must 
be affirmed. 
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HITHCOCK Ex’or. versus SMITH. 


1. Under the statute of distributions, of this State, the descen- 
dants of brothers and sisters, as to all other kindred, occupy 
the situation of their respective parents. 

2. So, the children of a deceased brother, or sister, of the whole 
blood, are to be preferred to brothers and sisters of the half 
blood. 


This case was brought up from the Orphan’s 
court of Mobile, by writ of error; and the only ques- 
tion referred to the determination of this court, was, 
as to the right of the brothers aud sisters of the half 
blood, or of nephews and nieces of the whole blood, 
to take the estate under our statute of distribution. — 
The Orphans’ court decided that brothers and sisters 
of the half blood were to be preferred ; which was the 
cause assigned for the reversal of the decree. 


Hitchcock, for plaintif—Gordon and Goldthwaite, 
contra. 


Taytor, J.—The question presented by this re- 
cord is, whether, under our ‘statute of distributions, 
the brothers and sisters of the half blood, or the ne- 
phews and nieces of the eos blood, are to be pre- 
ferred. 

The statute is as follows :—“ When any person 
shall die siezed of any estate or inheritance, in lands, 
tenements, or hereditaments, not devised, the same 
shall descend to his or her children, and their de- 
scendants, in equal parts; the descendants of the’ de- 
ceased child or grand child to take the share of their 
deceased parent, in equal parts among them; and 
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descendants of such children, then to the brothers 


- then to the father, if he be living, if not, to the moth- 


sisters of the intestate ; and there shall in no case be @ 


‘ror has embraced this subject, we do not deem its 


‘point before us. There is a clear distinction main- ~ 


when there shall be no children of the intestate, nor 


and sisters of the intestate, and their descendants, in 
equal parts; the descendants of a brother or sister of 
the intestate to have, in equal parts among them, their 
deceased parent’s share; and where there shall be 
no children, or descendauts of them, or any of them? 


er of the intestate; and if there be no children of the 
intestate, or deScendants of such children, and no 
brothers or sisters, or descendants, of them, nor fa- 
ther, or mother, then such estate shall descend in’ 
equal parts to the next of kin of the intestate, in equal” 
degree, computing by the rules. of the civil law; 

and there shall be no representation among collated 
rals, except with the descendants of the brothers and 


distinctton between the kindred of the whole and halfy 
blood, except the kindred of the whole blood in equal de-" 
gree, shall be preferred to the kindred of the half blood 
tn the. same degree.” 
It would be improper, in this case, to enter vponil 
a discussion and decision of the questions which may 
hereafter arise under the statute, with regard to who 
shall take per. capita,-aud who per stirpes. Although 
the argument of jhe counsel for the defendant in er- 


consideration necessary to the determination of the 


tained in the books, with regard to the place which ~ 
descendants of preferred kindred, among whom the 
law recognizes the right of representation, shall oc- 
cupy, as respects other kindred, and as respects each 7 
other. By the common and civil law, in those lines 


$ 
| 
edy 
to t 
wil 
ed. 
gre 
cle, 
deg 
the 
son 
the 
| ed. 
bu 
$01 
|g oul 
an 
wi! 
pre 
fur 
; ‘ba 
| the 
of 
cha 
ni 
| : | als 
qx 
be 
| 
| 


® further than in the cheldren of brothers and sisters, 


TERM. 1832. 


HITCHCOCK, Ex’or. v8, SMITH. 


of relationship, in, which the jus -representationes is 
recognized, different degrees of kindred are acknowl- 
edged, as to each other, while the descendant, down 
to the remotest generation, stands in the same degree _ 

with bis ancestor, as to the person who last died siez- . 

ed. Thus the great nephew, who is in the third de- 

gree, is viewed as occupying the sarne degree of kin- 

dred ‘with his grandfather, and is preferred to the un- 
cle, who is in the second. By being in the same 

degree with their ancestor, is simply meant, that . 
they will be preferred to all other lines, though per- 

sons in them may actually be nearer of kindred than 

they are. Ifthe jus repres:ntationes were expung- 

ed: from our rule of descents, and estates distri- 

buted among those actuatly rext of kin to the per- 

son last siezed, it would produce a great change in 

ourlaw. The father would take with, the children, 

and in preference to the grand-children; the uncle 

with the nephew, &c. By the civil law the jus Te- 
presentaliones, is not acknowledged among collaterals, 


‘bat our law extends it to all their descendants. By 
the civil law, therefore, if there were no descendants 
of the person, last siezed, nor brothers or sisters, nor 
children of brothers or sisters, the.estate would de- 
scend to the nextof kin, literally. Thatis, the right 
of those nearest in degree, would be acknowledged in 
preference tothe more remote descendants of the near- 
er kinsman. For instance, the nephews and nieces 
would eutirely exclude the great nephews and great 
nieces; and the uncles and aunts would exclude them 
also. But by the common law itis different. That, re- 
quires that every preferred line shall be exhausted, 
before another shall be resorted to. For example, 
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est generation. 


jus representationis in the same degree of kindred 


‘teral kinsman, either personally or jure representate 


third, as their respective ancestors, if living, would 


in right of such their representative proximity.” 


as the brothers and:sisters are preferred to the uncleg 
and aunts, the latter shall not take, so long as ong 
descendant of the former can be found, to the remot 
Thus, if there be a great-nephew 
he shall take in preference to the uncle; although, 
‘by the common rule of computation, the uncle ig 
nearest of kin, in degree. And this arises from thé 
legal fiction, which ‘places the descendant, by thg 


with the parent. 

Blackstone; in his Commentaries, (vol. 2, p 223) 
says, ‘“‘a sixth rule, or canon, is, that the collateral 
heir of the person last seized, must be his next colt 
lateral kinsman, of the whole blood.” Apart from 
the right of representation, this is not true—for, we 
have seen, that the great-nephew will inherit before 
the uncle; therefore, the commentator proceeds, if 
his next sentence, to say, “he must be his next colla 


nis’ —thereby plainly showing, that if he comes it 
by right of representation, the law views him ag 
next of kin, no matter how many there may be near 
er than him, in fact. Again, the same author says, 
(page 225,) * the issue or descendants of Jolin Stiles’ 
brother, are, all of them, in the af degree of kins 
dred, with respect to inheritances; those «f his uncle, 
in the second ;-and those of bis great-uncle, in the 


have been; and are severally called to the succession, 


- In Cooper’s Justinian, (page 400,) it is said, “ we 
ae so far allowed the right of representation to bro 
thers and sisters’ children, that being only in the 
third degree, they are called to inherit with those 
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who are in the second; and this is evident, because 
brother’s and sister’s children are preferred to the 
uncles and aunts of the deceased, athough they are 
are all in the same degree of cognation.” 

‘The argument that it is by positive provision of 
the civil “Taw that brother’s and sister’s children 
are preferred to uncles and aunts, and that this ex- 
cludes the idea of their coming in by the right of 
representation, has no weight in it, because the ob- 
ject is, not to show that the descendants of a bro- 
ther, &c., are entitled by implication, but that when 
the express provision declares they shall take, they 
take as their ancestor would have done. Our 
statute directly recognizes the right of the descen- 
dants of brothers and sisters, to inherit in pre- 
ference to those of kin, more remote than bro- 
thers and sisters, but nearer than those descen- 
dants. 

It appears then, that by our law, the descen- 
dants of brothers and sisters, as to all other kin- 
dred, -occupy precisely the situation which their 


‘parents did; and, of course, in this case, the chil- 


dren of the deceased brother of the whole blood, 
are preferred to the brothers and sisters of the half 
blood. 

The authorities cited by the counsel for the de- 
fendant in error, it is believed, do not conflict with 


this opinion.. Those were cases in which the courts . 


were determining what portions the descendants 

of the same ancestor, in different degrees, were 

entitled to;'for instanee, whether, if there were no 

brother living, the descendants of the deceased bro- 

thers took per capita or per slirpes, or it the inheri- 
vol. 3. 
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lance were given by law te tlic brothers and sisters, 
or their children, and the mother; what part the mo 
ther took, when there was no brother and sister. bat 
nephews and nieces. In their opinions in those cx 
ses, the courts speak of the different degrees of kin: 
dred between the person last seized. and descendants 
of ‘the brothers and sisters, as they are nearer of 
More remote, without regard to the fictitions rale 
Avhich, as to others, places them all in the same de 
gree with the parent represented: but the jus repre: 
sentattones, did not bear upon those cases, and they 
mightdo se in perfect consistence with a recoguition 
‘of the rule.” 

~. “The judgment is reversed, and the cause remand- 
ed, that the county court may proceed to order the 
distribution in accordance with this opision. 


j 
| 
1. 
\ 
9. | 
t 
aad 
the 
no 
be 
fei 
sis 
Cl 
— 
V 
| la 


isterg, 
moe 
r. but 


SC Cas 
f kine 
‘er OF 

role 
e de 
epres 
they 
ition 


and- 


the 


“FONE TERM, 


STOCKING ar, TOULMIN. 


STOCKING orrsus TOULMIN. 


1. Where one is sued, as the maker of a premissory note, or 
bond, by an assignee, nu deubt can exist, under cur statutes, 
as to the right of the defendant to set-off diny proper demand 

which he may have held against the payee, at any time pre- 

vious to notice of the assignment, by the latter. 
2. But the right of set-off, against a note or bond, under our sta» 
tutes, dues not exist for demands subsisting against interme- 
diate assignees, through whose hands such note or bond may 
have passed, by blank indorsement, or otherwise. 


This was an action of assumpsit, prosecuted by 
the plaintiff in error, on a promissory note. The 
note had been executed by Toulmin, in favor of Ro- 
bert and William Armstrong; by the payees trans- 
ferred, in’ blank, to one Chandier, and *by him as- 
sizued to the plaintiff. As a defence, Toulmin in- 
sisted on demands, subsisting in his favor, against 
Chandler, previous to the assigument from Chandler 
to the plaintiff. 

- The court below charged, that we claims were 
proper off-sets—which was assigned as error here. 


IMitchcock, for plaintiff—Evhott, contra. 


SaFFotp, J.—The action was assumpsit on a pro- 
missory note, made by the defendant in error, (who 
was also defendant below,) payable to Robert and 
William Armstrong, or order, for five hundred dol- 
lars. Soon alter it was executed, the payees trans- 
ferred the note by a blank indorsement, to Stephen 
Chandler, who transferred it for a valuable considera- 
tion, to the plaintiff, before it was due, and without 


indorsement. 


35 
i 
. 
| 
| 
<= 
: 


CASES DETERMINED 


"STOCKING vs. TOULMIN. 


The defendant, having given notice of a set-off 
gave in evidence notes, &c. due him from Chandler 
with proof that the note sued.on, had been transfer 
red to him previously tp its assignment to the plain 
tiff—one of which notes was drawn payable to Hern 
don, or bearer; the others in favor of the defendant, 

- Further proof was also made, tha‘ the defendant wag 
the legal owner of these evidences of debt, previous 
to notice of the transfer of the note from Chandlet 
to Stocking. 

The plaintiff requested the court to instruct thé 


jary, that the defendant could not set off the demand 


he held against Chandler. But the court refused 
the instruction, and instructed the jury that they 
might set off against the plaintiff ’s demand, all the 
demands the defendant had proved he had been inj 
possession of, against Chandler; previous to notice 
that the note had been transferred to the plaintiff. 
These instructions are assigned as erroneous. 

Where one is sued, as maker of a promissory note 
or bond, by an assignee, no doubt exists, under our 
statues, as to the right: of the defendant to set-off 
any proper demand which he may have held against 
the payee, at any time previous to notice of the as- 
signment by him. 

The more difficult question is, does this right of 


set-off equally exist, in reference to demands, held 


against intermediate assignees—against those, through 


_ whose hands it may have passed by blank indorse-" 


ments or otherwise? __ 

To concede the right, as respects demands against 
a plaintiff, holding as a subsequent indorsee, is not 
decisive of this question. The statute “ concerning 
defalostion,” of 1799, appears, at least, to embrnes a 
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gase of that kind. It provides, that, “if two or 
more, dealing together, be indebted to eaeh other, 
upon bonds,” promises,” &ec., “and one of them 
gommence an action in any court, if the defendant 
ganuot gainsay the deed, bargain, or assumption up- 
on Which he is sued,” he shall be allowed the bene- 
ft-of any proper subject of set-cff. The only con= 
struction which this statute will admit of, or which 
this court has ever given it, is, that such defendant 
shall be entitled to any set-off, which he held against 
the. plaintiff, at the iustitution of the suit. The lan- 
guage of the statute, as above, quoted, that if two 


or more, dealing together, be indebted to each other, . 


*and one of them commence an action,” the defen- 
dant shall be allowed his set-off, renders it material, 
in conferring the right of set-off, that the same as- 
Signee of the note or bond, against whom the defen- 
dant has a counter demand, “shall sue upon tt. If, 
instead of suing upon it, the assignee transfer it to 
another, the latter assignee may have no knowledge 
of the claim of set-off. If it be farther assigned, the 
last assignee may have no knowledge, (the assignment 
being blank,) that the person against whom the set- 
off exists, ever held the paper. It would, also, be 
but a natural occurrence, if, under such a rule of 
practice, the maker of the note should purchase up 
demands on the intermediate assignee, to be used as 
a set-off—but, of which such assignee had no notice, 
until after he had furiher assigned it: or, if the 
counter demands should be procured after the trans- 
fer of the note, but betore notice to the maker—the 
principle would be the same. 

-Again, as contended in argument, if this be the 
rule of practice, the maker of a note, say for six 
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hundred dollars, which has been assigned a half dos 
‘zen times, may-bave purchased up demands of ong 
hundred dollars, against each of the assiguces, while 
holding the paper,or afierwards, belorg notice of the 
farther transfers, and when sue! by the last ag 
« signee, may avail himself, by way of set-off, of all 
these several demands—when, five of the six persong 
against whom they-exist, are apparently strangers {9 
the transaction ; and, in fact, had considered them. 
selves, subsequent to their respective assigumenty, 
without the least interest in the subject. 
The consequunce of this would be not only 
. the danger that much of the litigation would be «@ 
parte, as the plaintiff might be ignorant of all the 
circumstances of the demands urged scls-off; 
and the persons ultimately responsible for them, 
equally ignorant of the pendency of the contest ; but 
the allowance of the sets-off would lay the foundation 
for as many perplexing causes of action as there 
might be persons whose debts would be tl us dis. 
counted. They .of course should be held responsi- 
sble to the assignee whose debt‘had been thus scaled 
or defeated ; but before being so liable, they must in” 
common justice, have an opportunity of contesting the 
claims of set-off, which could not be iusyred, and 
without which the judgment against the assignee 
could be ne evidence against them, Thus it appears, 
‘that according to the principle alluded to, no hones- 
ty of purpose betweerr assigior and assignee, combine 
ed with ordinary prudence, would secure the latter 
against disappointment and injustice. 
Yet, however inexpedient we may consider the prin- 
ciple, if a fair construction of the laws applicable to 
this subject, entitles the defendant to the set-off, this 
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court has no power todeny it. For the defendant it 
js contended, that the “act coucerning the assign- 
ment of bonds, notes, &e. and for other purposes,” 
passed in 1812, secures this right of set off. : 
The stbstance of this act, -so far as it affects this ~ 
qnestion, is this, that all bonds und notes may be as- 
sigued by indorsement; and the assignee may sue in 
his own name, and maintain avy action which the 
obligee or payee could have maintained thereon, pre- 
vious to assigumeut; and in all actions to be com-. 
menced upon any such assigned bond or note, the 
defendant. shall be. allowed the benefit of all sets-off 
(discounts and payments) possessed (had or made) 
against the same, previous to notice of the assign- 
met, in the sanie manner as if the same had been 
stied on by the obligee or payee therein. It 1s also 
insisted that the decisions of this court, in reference 
to the latter statute,:in the cases of Rechardson vs. 
Farmsworth, and Ferguson vs. Hill, recognize the! Stew*5. | 
right of defence against any indorsee, on the ground 
of an existing set-off, against any intermediate holder 
of the note, in the same manner as if it were against 
the payee of the note. In determining the construc- 
tion of the statute, it is necessary strictly to examine 
its language, as well as probable intent. . It declares 
in substance, that in all actions on assigned notes, the 
defendant shall be allowed the ‘benefit of all sets-off, haa - 
or possessed against the same, previous to notice of the 
assignment, v1 the same manner as tf the same had 
been sued on by the payee therein. ‘This language is 
conceived to sustain the argument, that the sets-off 
alluded to, are such as might exist against the demand 
in its original state—such as had arisen against the 
payee, while he retained the note, or before notice to 
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‘the common law regulations of commerce ; and, that 


' have been illustrated—the more limited construction 


and make them the ground of separate action 


the maker, of the transfer. This interpretation ig 
sanctioned by the clause which allows the set-off, ig 
the same manner as if the note had been sued on, by 
the payee therein. 

Had the legislature ‘intended otherwise, it may. 
well be presumed they would have declared the in 
tention more explicitly. All doubt could have been 
removed by some familiar expressions—as, that the 
defendant should be allowed all sets-off possessed 
against the same, or against any subsequent holder, 
previous to notice of the assignment, by the payee, 
or any indorsee. _ 

Then, for the reasons that the statute has avoided 
the use of the more appropriate language, to confer 
the right of set-off, as allowed by the Circuit court; 
that the right would operate a farther innovation of 


the inexpediency of the innovation is believed td 


is the only one we are authorised to give the sta- 
tute. 

But, it is potencies, that some of our former de- 
cisions, referred to, have gone farther. My purpose 
will now be to show the contrary. Let it be recol- 
lected, that the defence of set-off is, in its nature, es- 
sentially different from that of payment, or any satis- 
faction, or modification df a contract. The debts or 
demands to be offered as sets-off, admitting them to 
be valid, and subsisting claims against the plaintiff, 
or against the payee, in case of an assigned note; yet 
they have no application to, or connection with the 
note sued on, except in the discretion of the defend- 
ant. He may use themas a set-off, or decline doing 
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against the plainteff; or transfer them, at his election, 


If he be tnsotvent, or have auy other motive to with-— 


hold the set-off, he may be expected to do so, and 
the plaintiff has no voice in it. It is so far differ- 
ent with respect to payment, or any alteration of a 
contract, that, to effect either, the agreement of both 
is necessary; and,’ when fairly made, it becomes 
identified with the contract, and either party can in- 
sist upon it, with sorne exceptions, in favor of nego- 
tiable paper. According to the common law, the 
maker or acceptor of a negotiable instrument, after 
assizament, could not impeach the-equity thereof, if 
the assignmen} was made before the maturity, while 
no suspicion attached to the paper. But, after ina- 
turity, if the holder, instead of demanding payment, 
oron refusal of payment, should transfer the paper, 
the circumstances are deemed so suspicious, as ne- 
eessarily to put the obl gee on enquiry, and subject 
him to the equity of the “demand. 

-Our statute of 1812, referred to, has varied the 
law, in this respect, on instruments embraced by it; 
and authorises the makers of bonds, notes, &c., to 
impeach the consideration or equity of the demands, 
(or, in the language of the statute, to avail them- 
selves of “any discounts,” against them,) though 
they were assigned before maturity, and regardless 
| ofthe number of assignments. It also entitles such 
maker to the benefit of all sets-off, which he had, or 


possessed against the payee, previous to notice of the | 


assisnment. This is cousidered, by this court, the 
true construction of the statute. 

In the case of Rivhardson vs. Farnsworth, it ap- 
peared, than a mercantile firm, (composed of Wheel 


et, Gay and Gruggs,) were the true owners of a note: 
yol. 3. 6 
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‘assigned t to them by a blank indogeement, and that 

*they had received payment of the note; that, long 
after the payment, the name of Farnsworth had 
‘been inserted in the blank indorsement, for the pup 
pose, alone, of excluding the evidence of payment; 
and, that Farnsworth had no interest in the note, be 
ing but.a nominal plaintiff. The court held, that, um 
der the statute of 1812, the defendant was authorig 
ed to avail himself of any payment, made to any pep 
son. to. whom. the note had been transferred, or who was 
othermise. legally authorised to receive tt. 

Had. Farnsworth been the real assignee, without 
notice of the payment made, as aforesaid, the defen- 
dant, according to the statute, would still have been 
entitled to the “defence, as a “payment,” made to one 
authorised to receive it, and before notice of the ag 
Signment to another. -And, in that case, even a seb, 
off, against the mercantile firm, would have been ad. 
missible, as they were the covert, though real a 


The other. case, (Furguson vs. Hill,) maintains one 

Iy,an analogous principle. There Furguson, to whom, 
or. bearer, the, note was made payable, transferred it, 
by;.delivery, to.Robinson, who, for a sufficient consi 
deration, contracted. with Hill, to allow him an ex 
tended. term of credit, on the note: afterwards, in vio 
lation of the agreement, suit was brought on the 
nofe, before the expiration of the time, in the name 
of-Furguson, for the use of De Jarnett. Hill have 

ing; pleaded this agreement, in abatement of the suit, 
the plaintiff demurred to the plea; but the Circuit) 
court; sustained. the plea, and. this court affirmed 
the. judgment. The effect of parol, contracts, in va 
trying the, import of. ‘written ones, was then consider 
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ed, and it was said, the verbal contract, if made-at 
the time of executing the written one, could not pre- 
vail—for, to do so, it must contradict evidence, or 
vary an agreement of higher dignity, purporting to 
bethe same. But, it was also held, that a subsegtient 
parol agreement was distinct from the former; and, 
if, on sufficient consideration, might control it: and, 
further, that Robinson, having been the owner and 
jegal holder of the note, was competent, during the 
time,.to receive payment, and’ release the demand, 
or vary the contract, at discretion ; consequently, that 
respecting it, which might be made; and that the 
the maker was entitled to the benefit of any contract 
subsequent suit, by the payee, for the use of ano- 
ther, could not impair the right. 


It does not follow, in the language or reason of the . 


statute, that the right of set-off exists, for demands 
against intermediate assignees, whose interests have 
ceased. On the contrary, as shown, the principle 
cannot be tolerated. 

We are of opinion, the judgment below must be 
reversed, and the cause remanded. 


 Lipscoms, C. not sitting. 


ats 


that 
long 
had 
ent; . 
be. 
Ute 
orig. = 
per 
out 
fen- 
| 
one, 
as, 
ads 
sits, 
om, | 
it 
eX, | 
110», ; | 
the. 
ave, 
lit, a 
uit! 
ed 
| 3 


CASES DETERMINED 


SCOTT t8. HANCOCK. 


SCOTT versus HANCOCK. 


1. Where, in trespass to try title, the plaintiff adduced a regu 
lar chain of legal title, in himself, sufficient to insure his re 
covery; (unless impeached for fraud or opposed by paramount 
title:) and the evidence offered in defence did not resist a ree 
covery on these grounds, but was clearly inadmissible—held, 
that the appellate court was not hound to reverse, merely be. 
cause the court below gave instructions, which may not have 


been perfectly correct, it appearing they could not have preju. 
diced the defendant. 


Sarrotp, J.—The action was trespass to try tis 
tles, brought by the defendant in error against the 
‘plaintiff. The land in contest was a tract in Madi- 


son county, Known as the S. E. 1-4 of section 26, 
township 3, range 1, East. . | 


court, for this trial, are not entirely recouciled on 
some of the points presented by the record, and dis. 
cussed in argument, it will suffice to mention only 
the facts which have a material bearing on the prin 
cipleson which we agree. 

_ The bill of exceptions shows, that on the trial be 
low, the then plaintiff, Hancock, proved, that on the 
20th of November, 1818, the. United States patented 
the land to A- Elliott; that in October, 1826, he cen- 
veyed the same, by a quit claisn deed, to Hancock; 
‘that early in the spring of 1826, Wm. Rains took 
possession of, and cultivated, the premises, and left 
them about the end of the same year, having sold the 
crop thereon, and delivered the possession 1o Scott. 
’ Hancock also proved, that in September, of the same 


year, the land was sold at sheriff ’s sale, by virtue 


As the opinions of the members composing the 
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of a judgment and execution against Rains; that he, 
Hancock, became the purchaser, arid received the 


‘sheriff’s deed for the same. He further proved that 


Scott received the possession of the premises from 


Raines about the first of January, 1827, and that a 


few. days before the institution of this suit, Hancock 
demanded of Scott the possession, which was re- 
fused. 

This being the evidence relied on by Hancock, 
Scott, in defence, offered to prove that before the date 
of the patent, Elliott sold the premises to Stepben 
Pond, for a sufficient consideration, who then receiv- 
ed. possession of the land, and retained it, uninter- 
ruptedly, uctil February, 1826. He also offered to 
prove, by a paper purporting to be acopy of the final 
certificate for said premises, and of an endorsement 
thereon, that Elliott, before the date of his patent, had 


‘conveyed by legal assigninent, all his interest iu the 


premises, to said Pond. From the final certificate 
ip the usual form, the payment appears to have been 
completed in October, 1817. The assignment pur- 
ports to convey all Elliott’s right and interest to Pond, 
fora valuable consideration, and bears date in No- 
vember, 1517. The authentication of the assign- 
ment, consists alone in a certifivate by John Martin, 
as a.justice of the peace of Madison county, of El- 
liott's acknowledgement thereof before him : to which 
is subjoined the cerlificate of John Read, as Register 


of the land office, that said Martin was, at the date 


of his certificate, a justice of the peace of the county, 
and that faith and credit ought to be given to his 
certificate. ‘To all which appears to be subjoined, 
the certificate of George.Graham, commissioner, un- 


der the seal of the general land office, that the fore- 
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going-is a true copy from the originals on file in that 
office, and which latter certificate bears date in Feb, 
1829. Other facts, also in evidence, do not affect the 
points on which alone, we express any opinion, and 
are therefore but slightly alluded to. They relate § 
supposed frandulent conveyances of the land by Ek 
liott, at the instance of Pond and Derrick, and from 
Pond to Raines; and to a sheriffs title for the same 
land, to'the plaintiff in error, and the other Scott, 
when sold as the property of Pond. 

The exceptions further state that the court rejects 
ed all the evidence offered by the defendant; and in 
structed the jury, that if they believed, from the evi 
dence, that the defendant received the possession of 
the land from Raines, and that Raines liad previous 
ly been in the possession thereof, they ought to find” 
for the plaintiff. 

‘This rejection of thé evidence, and instruction to 
the jury, is the cause assigned for error.’ 

As to the effect which Scott's possession, as deris 
ved from Raines, should have upon his title other 
wise acquired, [have only: to remark, that, as a gen 
eral rule, one who attempts to derive ttle from any 
particular vendor, or claimant, or who has taken @ 
lease. from such person, as the means of obtaining 
psssession, and thereby admitted his title, is not afe 
terwards permitted to contest or deny its validity. 
Circumstances, however, which sufficiently repel the 
implied admission ¢f the title, may form exceptiong 
to this rule; and an admission of a right of posses 
sion does not necessarily imply an admission of @ 
, Tight to'the property. ; 

Whether the instructions of the court to the jury 
in this case, were strictly correct or not, is immaté 
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rial, as they could not prejudice. Hancock, the 
plaintiff below, had adduced, from the government to 
himself. a regular claim of title, which was prima fa- 
ciasufficient, and must have insured lis success, un- 
less resisted on the grouud of fraud, or other objec- 
tion, shewing it to be different from its import; or, 
unless opposed by a paramount title. The evidence 
offered by Scott, as-defendant below, especially so 
much thereof as was intended to show a title in him- 


self, was inadmissible, according to the rules of evi- 


dence. 


Could we admit, (which we are not prepared to; 


do,) that the commissioner of the general land office, 
has authority to certify copies of certificates and en; 
dorsements, so as to make them evidence in our courts, 
he does not, by his certificate, sufficiently negative 
the idea that there may have been other assignments 
on the certificate, nor is tM€re any explanation, in 
any way furnished, why the patent was not granted 
1o the assignee of the certificate, instead of the ori- 
ginal purchaser, Elliott. 

An insuperable objection to the admissibility of 
the copy of the certificate and assignment, as evi- 
dence, is, that the assignment is not sufficiently au- 
thenticated. 

If we were to admit the right of a justice of the 
peace, to certify an assigument of a certificate, so as 
to make it evidence in a court of justice, it is impos- 
sible to admit that it furnishes intrinsic evidénce of 
its verity, so as to become evidence without proof.— 
It is equally clear that the register of the land office 


had no authority to certify the fact that Martin, the 


person purporting to be the magistrate, was such.— 
It may be that his certificate to that effect, in the 
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general land office, was disregarded, on this ground; 
but, be that.as it may, neither. the court below, nor 
this court, has any authority to notice it as evidence. 
It, therefore, appears, that under the evidence addu- 
ced on the trial below, together with the tender of 
the opposing testimony, which was rejected, the de 
feudant in error, was entitled to recover ; and the jury 
could not have been authorised to infer the existence 
_ of any facts that would have warranted a different 
result. 

Then as the anly evidence on which the defen- 
dant could materially rely, was properly rejected, and 
as the plainiiff in error could not have been prejudic- 
~ed by any slight misapplication of the instructions 
to the fadts of the case, we determine there was no 
error in the judgment. ‘The subject is more briefly 
investigated in thisopinion than might otherwise have 
been thought necessary “or the reason, that this view? 
of the case was but slightly noticed iu arguinent. 

Let the jadgment be affirmed. 
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MORRISON tersus ORR, 
1, Where one receives business, within the line of his occupa- 
tion, the law will presume that he is to receive ordinary com _ 
pensation for it: and so, hold him to strict diligence, in dis- 
charge thereof. 
2. But, if such business be entrusted to a person out of his ordi- 
nary profession, the law presumes it to be a mere naked agen- 
cy, in which compensation is not an ingredient. 
3. lf a person undertakes voluntarily to perform services, for 
another, without reward—such person is not' liable for a non- 
eazance, 
4, Where an agency is to be performed out the business of the 
agent, for compensation, he will be held only to the exercise 
of ordinary dilligence in ils transaction. 


This case came up, on exceptions to the tecision | 
of the Circuit court of Dallas. 

The action was of assumpsit, brought by Orr, 
against the plaintiff in errofon a receipt given by 
the latter, whereby he promissed to account for the 

collection or retyrn of a claim, in judgment, subsisting 
in Georgia, against one Allen Orr. Allen Orr had 


died insolvent, and it was sought to render the de- j | 
fendant below liable, by the fact, that the record had ; 
not been presented to the probate court, for its action q 
—and, that, in conseqence of the defendant not hav- ~- _ 
ing procured a’ proper exemplification of the record, , 


asuit brought upon it had been dismissed. It was 
in proof, that the defendant, Morrison, was not an at- 
torney; that he had, placed the transcript of the 
judgment in the hands of an attorney, for collection, 
who made an effort to procure its proper authentica- 
tion, but failed—whereby the suit was compelled to | 
be abandoned. ee 
vol. 3. 7 
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The court, on this testimony, charged, that the jury, 

(in the absence of testimony of the fact,) were bound 
to infer that Morrison was to receive compensation, 
for the collection of the claim; and, that he was, 
_ therefore, bound to the exercise of strict diligence; 
that the failure to present the claim to the probatg 
‘court, made him liable. 


Lirscoms, C. J.—The defendant in‘error placed 
in the hands of the plaintiff in error, an exemplifi 
cation of a judgment, rendered in Georgia, iu his fa 
vor, ‘against one Allen Orr, and took from him, a re 
ceipt for the same, in the following words, viz: 

“July 1824—This day, recived of Nathan 

Orr, a demand. in writing, against Allen Orr, for thé 

sum of two hundred and sixty-five dollars, damages, 

and a further sum of fourteen dollars thirty-seven 

cents, costs—I am fo endeavor to collect said 

r amount, and pay it over to said Orr. If it cannot 

. be collected, to make due return of the same, to the 
| said Orr:—Damages awarded on the 20th June, 1824 
fSigned] R. C. MORRISON.” | 

- This receipt was the foundation of the action— 
. The plaintiff below charged the defendant, Morrison, 
with. negligence, i In not using the necessary means, t6 

< etlect the amount of the judgment placed in his hands 
»On the trial, the plaintiff proved, the defendant 
was the administrator of Allen Orr; that the estate 

. had been declared insolvent; that the: claim had nof 

been allowed by the County court, nor had it been 
acted on; that he had demanded the money aud re 
cord of the said Morrison, the defendant. 

~ The defendant proved, that he placed the exems 
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ney, for collection, in the life-time of Allen Orr; and 


that suit had been brought on it; and that it was dis- . 


missed, in the year 1525, for want of testimony— 
the record not having been authenticated in the man- 
ner prescribed by law.—That the attorney wrote to 
Georgia, for an exemplification, properly authentica- 
ted, but never received an answer. It was further 
proved, by the plaintiff, that the claim had never 
been filed for an allowance ; and, that the settlement 
of the estate had been postponed, at the instance of 
Morrison, from September, 1828, till October, 1829. 
The defendant’s attorney proved, that he had attend- 
ed; for the purpose of laying the claim before the 
judge of the County court, and having it acted on; 
but was informed, by him, that the settlenfent had 
been postponed, and that he was drawn into an er- 
ror by him, as to the time when it would take place, 


and that it passed without his knowledge. 


On this testimony, the judge on the trial, in the 
court below, charged the jury, that they were bound, in 
the absence of testimony, as to the fact, to infersthat 
Morrison was to receive compensation for his agency; 


and that he was therefore bound to a greater dili- ° 


gence; that his not presenting the claim for an al- 
lowance, made him iiable. This charge was except- 
ed to, and is now assigned for error 

If Morrison had been an attorney, whose business 
and employment was the collection of debts, there 
is no doubt that the inference drawn by the judge 


would have been correct. If one receives business, 


Within the line of his profession, or occupation, and. 
promises attention to it—or, if he does not make an. 
express promise, one would be implied—the law 
would: create a presumption, that he was to receive 
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the ordinary compensation, although not a word had @ pen: 
been said about compensation. But, it seems to mg sucl 
that the presumption rests entirely on the ground @ tera 
that it is in the proper line of the business of thg § helc 
_ person so undertaking it: and, if not accustomed fg ® to t 
. such agencies for hire, that the law, so far from pre mat 
suming thata compensation was to be received, would § law 
infer that it was a mere naked agency, or mandate § hav 
ry, in which compensation is not an ingredient, ig law 


the undertaking. It is one of those friendly offices skil 
_ that, in our relations with society, daily occur, with J. law 
out either party ever thinking of compensation. em| 


_ This distinction is recognised by Chief: Justieg, tak: 

4 John 84. Kent, in Thorn vs. Deas.” If, then, it was a volum § 
tary and gratuitous agency, without reward, the agent § ken 
was not liable for a non-feazance—he might perfora per’ 
his undertaking, or not, as suited his convenience. § iili: 
‘It is true, by the civil law, he would be liable to the bro 
mandator, for all damages that ensued from his faik § the 
wre to perform his promise; but quite a different § ed; 
rule*prevails at common law: by the latter, such 9 infe 

' contracts are held to be of imperfect obligation, and § had 
’ not to be enforced at law, for want of a sufficient 9 ed, 
consideration. in | 
“In a case, where one joint-owner of a ship, -pro- hav 
mised the other joint-owner, to havean insurance ef § an 
fected, and failed to do so—on the ship being lost, tate 
suit was bronghs, and the. promise was held to be use 

MJohn.84 nudum pactum.” pee 
It should, at any rate, have been matter of proof exe 

- before the jury, whether Morrison was to receive gia 
compensation or not. - eve 

. But suppose the case should be viewed in anoth- ren 
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hai pensation for his agency—are the facts in this case, 
mem such asto render him liable? If such had been the 
midem terms of his undertaking, he would only have been 
thim™ held to the exercise of ordinary care and attention, 
d to to the best of his skill, and not such as a professional 
OTe. man, that is, one whose business it was to conduct 
law suits, would be expected to use.“ Orr must, Story ins 
atte have known that Morrison was not an attorney at colaas 
iim law, and he- had no right to expect, in him, thdt 
vege skill and knowledge so necessary to conducting a 
tiem «law suit. He certainly calculated that he would 
employ an attorney at law to bring the suit, and 
c@§ take on himself the whole conduct of it; and if Mor-, 
had neglected toemploy counsel, arid underta- 
nt ken the management of a suit himself, he would, 
fig perhaps, have, by so doing, fallen short of ordinary 
“am diligence. He employ ed counsel, and suit was 
he brought; and we are not authorised to infer that 
ils the suit. was improperly or unnecessarily dismiss- 
neem ed; on the contrary we are authorised to draw the- 
WH inference, that the court wheré the suit was brought — 
99 had ruled the exemplification, on which it was found- 
nt ed, to be not properly authenticated. If defective 
in this respect, it was wholly worthless, and would 
O- have availed as little before the County court, as 


f- an evidence of a demand against the insolvent es- 
t, fate of Allen’Orr, as when it was attempted to be 
@ Used in the suit against him in his lifetime. It ap- 

pears, too, that efforts had been used to procure an 
exemplification, correctly authenticated, from Geor- 
3 gia, without success; and we do not now know. if 


ever there was such a judgment as the one. set up, 
: rendered against Allen Orr, in the State of Geor- 
a gia, because, as I have before said, if the record. 
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, Was not sufficiently authenticated, it was not proof the 
for any purpose, any more than blank paper. kin 
We are therefore of opinion, that in any aspech 1 
Morrison was not liable—that if he is to be consider wa 
ed as an agent, under wages for his services ay the 
agent, that no sufficient negligence has been fixed BT! 
on him, to make him able: fot the debt: and thapg ma 
there is much less semblance of liability, if he is t 
Be viewed, as we think he ought, oa this record, ag 
a mandatory only. 
The judgment must, therefore, be. reversed. 
or 
cor 
To 
wh 
in 
TOMPKINS versus SMITH. tio 
1. Where A employed B and C, tn perform certain services, 4 
under a special contract; and the latter engaged D, to dis 
charge part-of the work—held, that a verbal promise, by Ay anc 
(at the request of Band C,) to pay D the amount owing t Th 
him from B and-C, was was within the statute of frauds: and ; 
that'a an action by D, on the promise, was not sustainable. e 
In error from Montgomery Circuit court. This hit 
action was instituted on a verbal promise by the for 
plaintiff in error to pay an amount due by Shaw & §« 
‘Black, to Smith, the defendant here. Te 
Shaw & Black entered into a special contract t@ g. tH 
‘build a house for Tompkins, in which agreement, 
the former stipulated to find the proper assistantsto 
complete the work. The plaintiff, Smith, baviag 9 © 
been employed by Shaw & Black, and he having Tt 
performed a part of the’services, it was requested bY me 
Shaw & Black, that Tompkins should pay toSmith 9 ™ 


“ 
& 
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the amount due to him by his employers. * Tomp- 
kins promises to do this—and in part, payed Smith 
twenty dollars. On this state of facts, the question 
was raised whether or not the promise was within 
the statute of frauds: and the Circuit court having 
ruled it not, the defendant, with his surety, Whit- 
man, prosecuted error, in this-court, : 


Vandergraaff, for plaintiff—Goldthwaite, contra. . 


Liescoms, C. J.—This cause was commenced be- 
fore a justice of the peace. It appears from the-re- 
cord, that, before the commencement of this suit, 
Tompkins had made a contract with Shaw & Black, 
whereby they agreed to build a house for Tompkins, 
in the town of Montgomery, of a particular descrip- 
tion, fur which they were to receive a specific sum 
of money. By an express stipulation they were to 
employ, at their own expense, the necessary hands 
and workmen, for the completion of the building. — 


That they had, without the knowledge of Tompkins, 


employed Smith. the plaintiff in the court below, to 
work upon the building ; and by their contract with 
him, he was to look to them, and not: to Tompkins, 
for his wages. After Smith had worked on the house 
some time, Black, one of the undertakers, went to 
Tompkins, and requested him to agree to pay Smith 
the amount that Shaw & Black owed him for his 
work. Tompkins promised to do so, and paid Smith 
twenty dollars... The suit was brought by Smith, 
to recover the balance of the debt on this promise.— 
The justice of the peace gave the plaintiff a judg- 


ment, from which Tompkins appealed, with Whit- 


man as his security. 
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On trial, in the Circuit ‘court, a recovery Wal 
resisted on the ground, that there was not sufficient 
proof of the promise, and that it was not supported 
by a sufficient consideration ; and was void becausg 
it. was not in writing. 

The objections: were not.sustained by the court 
andethe court charged: the jury, {hat the promise wag 
not within the statute of frands. ‘These opinions @ 
tlie: court below, are now assigned for error. 

The promise relied on in support of ,the actiotj 
was proven by the testimony of Black, one of the ut 
dertakers to build the house for Tom pkinn: his tes 

timony is set out in the bill of exceptions, to the opitt 

ion of the judge who tried the cause, in the coutt 
below. We will transcribe : so much of it as relates 
to the promise :— 

“That after the said Smith had labored for some 
time, for the said Shaw & Black, on. the building 
of the said Tompkins, he, the witness, verbally re 
quested Tompkins to pay Smith the amount that 
- Shaw and Black ‘stood indebted to him, being —— 
dollars; that Tompkins promised to do so, verbally 
and not in writing: that at the time of making said 
verbal promise, the said Tompkins paid to Smith 
twenty dollars, being a part of the account of the 
said Smith, so assumed by the said Tompkins: — 
. that at the time of making the promise by the 
said’ Tompkins, it was understood that the amount 
so paid by the said Tompkins to the said Smith, 
should, when. paid, be charged to the said Shaw & 
Black ; and be allowed as a credit on a settlement 


with the said Shaw & Biack, for the said building; 


but that the said Shaw & Black had never given the 
said Tompkins any receipt for the said amount.” 
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This is all the testimony in support of the promise 
to Smith. The objections taken by the counsel for 
the plaintiff in error, are, first, that the promise was 
made to Black, and not to Smith, the plaintiff in the 
action below ; and, second, that it was for the debt of 
Shaw & Black. 


The transaction, and the whole conversation on ° 


the subject, seems-to have been between Black and 
Tompkins, and there does not appear to have been 
any privity between Smith and Tompkins; and, but 
for the payment of the twenty dollars, it could not 
have been inferred that he was present at the con- 
yersation, or knew any thing about it. ~He appears, 
however, to have been wholly passive. 

There are cases where the promise made to one, 
tay be the foundation of an‘ assumpsit to another; 


in such cases the law, from the circumstances, rais- 


ing an implied promise. Such would be the case, 
if A should request B to procure work to be done for 
him by C, and promised B that C should be paid for 
it. Ifthe work was done by C, the promise would 
be considered, in legal effect, as having been madeto 
C; and heeould sue on it, as a promise made to him- 
self. But where an implied promise is raised, it is 
always on the ground that a benefit, or a valuable 
consideration, has been received by tle person against 
whom the implication of the promise is raised. In 
this case, the promise was made to- Black, when there 
was nothing to be gained or lost-by the party ma- 
king the promise, and from aught that appears in the 
testimony, Black was the person seeking the aid and 


® assistance of Tompkins, and for his own benefit, to 


relieve himself from the importunity of “his creditor, 
Smith. He alone could reproach Tompkins with 
yor 3." 8 
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having Sicha’ his promise, because it was made tg 
him. ‘Tompkins might well say to Smith, I made 


“no promise to you; it is true, I did promise Black te 


pay you, for him, and,if I am answerable to any 


person for a breach of. that promise, it is to him, 


and not to you. This seems to be a fair construe 
tion of the testimony. 

But, let us examine the case as though the pro 
mise had been made to Smith himself, and see whe 
ther it is such an one as is good in law, and can sup 


port the action. It is objected that it is a promise 


to pay the debt of another, and void under our st» 
tute, because it is not in writing. 


The first section of the act of 1803, to prevent 


*Dig-2%4 frauds and perjuries,* so far as it relates to verbal 


promises to pay the debt of another, is copied from 
the second clause of the fourth section of the statute 
of 29th Charles II. We may, therefore, with pro 


, priety, resort to the coustruction given to the English 


statute, as strictly applicable to our own. ‘The ca 
ses arising under this branch of the statute, have most 
generally turned upon the question, whether the pro 
mise was collateral; or the direct and original un 
dertaking of the promissor to the promisee. If the 
consideration was -beneficial to the one promising, 
or injurious to the promissee, in most cases, the 
promise would be held to be an original one, 


and not within the statute. In such cases there 
_ would be, between the parties, both a privity of con- 


tract and consideration, concurring in point of time; 
and the consideration would be the distinct element 
of the contract, essential to its validity. Roberts, in 
‘treating on this particular btanch of the statute of 


frauds, says: ‘If, therefore, the promise is founded” 
on a fresh, distinct consideration, moving to the par- * 
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ty promising, it seems a perfectly established doctrine 


‘upon all the cases, that the statute will not exterd 


to it.” And as a case, the most illustrative of his 


_ text, he refers to Wiliams vs. Leper, reported in 3 


Burrow, 1886, which is as follows: Taylor, a tenant 
of the plaintiff being in arrear for rent to the amount 
of forty five pounds, for three quarters of a year, con- 
veyed all his effects for the benefit of his creditors. 
They employed Leper, the defendant, as a broker, 
to sell the effects, who accordingly advertised a sale; 
on the morning advertised for the sale, Williams, the 
landlord, came to distrain the goods in the house ; 
Leper having notice’ of the plaintiff’s intention to 
distrain, promised to pa¥ the arrear of rent ¢f he would 
desist from disiraining, and Williams, on the faith of 
this promise, desisted accordingly. A verdict was 
tendered for the plaintiff, and the question being re- 
served, it was held that this case was not within the sta- 
tute. The reasoning of the judges shows, most con- 
clusively, that it was not, on the mere ground of the 
promise being direct, or that the plaintiff had given 
up his right to distrain, but from the peculiar cha- 
tacter of the consideration. They held that it was a 
promise, in effect, to pay, out of a particular fund in 
the hands of Leper; and Lord Mansfield is explicit 
that the res geste would entitle the plaintiff to his ac- 


tion, (as I understand him,) independent of the pro- 
Mise. He says the plaintiff hada lien on the goods; 


Leper was a trustee for all creditors, and was oblig- 
ed to pay the landlord, who had a prior lien. Mr. 
Justice Aston, said he looked upon the gogds as the 
debtor, and that Leper was not bound to pay to the 
landlord more than the goods sold for—the goods 
were a fund between both, and on that foot he con- 
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curred. The principle of this decision will be morg 
fully illustrated, by contrasting it with one where the 
contract was held by the whole court to be withi 


2Wils. 94 the statute. 


In the case of Fish vs. - Hutchinson, *the facts well 


_ simply these—Vickers was indebted to Fish in & 


sum of money, and Fish had commenced an action for 
it; whereupon the defendant promised, that, in com 


‘sideration the, plaintiff would stay his action against 


Vickers, he would pay the money which was owing, 
Here there was a debt subsisting at the time of thé 


~ promise, so that the liability of him on whose behalf 
_ it was made, was the moving consideration to the 


promissor. The liability offthe party was so imme 
diately the ground of the promise, that the action 
could not have been sustained against the promissof 


- without showing such liability to have been in exis 


tence when the promise was made. In Wiliams vs 
Leper, it was the promissors own liability, which wag 
the immediate ground of the promise, and, however 
that liability might be shown to have originated in 
in the tenant’s liability, primarily to pay the rent, yet 
the promise being immediately moved by the de 
fendant’s own liability, by reason of his having pos 
session of the goods, whereon the plaintiff's lien had 


attached, might, in that respect be said to be original, f 


In the case under consideration, there is no evir 
dence that Tom pkins was.to receive any benefit from) 
the promise, nor is there any circumstance to show | 
that the promise grew out of any immediate and new 
consideration, to make it an original undertaking.— 


‘The testimony does not show that it was supported 
‘by any consideration, that would have been good it 


law. It does not show that Smith had been placed,” 
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by the terms of the promise, in a different situation 


as to his legal remedy against Shaw & Black, than 
he was in before. It is true that Black , proves a 
receipt in full to Shaw & Black, from Smith, the 
day the promise was made, but unless it had been 
agreed between Tompkins and Smith, that he should 


discharge Shaw & Black as the ground and conside- 


ration of the promise by ‘Tompkins to pay their debr, 
his giving them the’ receipt could give@no additional 
validity to Tompkins’ promise; to have made the 
discharge, it must have been made and understood 
between the promissor and promissee, as the conside- 
ration, and an element of their agreement. The tes- 
timony of Black repudiates any presumption that 


might be shown in favor. of the discharge being the . 


moving cause and immediate ground of the promise; 
his testimony is conclusive, that he did not consider 
himself and his partner, Shaw, discharged by the 
promise, but that. they would be, on Tomkins’ mak- 
ing payment. He says that it Was agreed and .un- 


derstood, that the amount so to be paid by Tompkins, . 


should, when paid, be charged to himself and Shaw ; 


but that they had not receipted for the same. The © 
inference, then, is, that the promise was not, intended 
to discharge Shaw and Black, the original debtors; 


but, if any was made, that it was collateral. 

We are, therefore, of opinion, that-a sufficient, 
new and distinct consideration, moving to the pro- 
mise, has not been proven, to make it an original 
promise, not within the statute: and, that the judg- 
ment must be reversed. * 

If, in this case, it had been proven, that the dis- 
charge of Shaw and Black, wae stipulated between 
the promisor and the promisee, I should, on princi- 
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- ple, be disposed, still to consider it as within the ste 


_ the debt of another, within the meaning of the act 


‘eases. I cannot, hower, perceive its soundness, and 
. -itis,in my opinion, to be traced to a mere doubt, ex 
«New Rep Pressed in its favor, in the case of Anstey vs. Mar- 


»* and I should not find that the rule has been too stub- 


tute, and void—I should call it the promise to pay 


Roberts, in his excellent.book on. the statu 
of frauds, (p. 224,) says, “If I undertake to Satish 
the debt of a person, already indebted, in considera 
tion of his instantaneous release, there seems to be 
no good reason, for saying, that this is not a promise 
to answer for@he debt of another, within the ‘reasog 
and contemplation of the act of parliament.” 

This distinction has, howevér, been taken in moderg | 


"den, by the Lord Chief Justice, before whom it wag 
tried ; but the case did not turn upon that point. J 
~ will, however admit, that what was a mere speculative 
suggestion of the Chief J ustice, in that case, has been 
' admitted, by subsequent Judges, to be a sound dit 
tinction. I have not, however, found a single case, 
reported, where the question was directly adjudicated: 
it is frequently . referred to by way of illustrating @ 
case not coming within the statute, and seems to “be 
recognised by that distinguished jurist, Chief Justice, 
Kent, in Leonard vs. Vredenburg,’ and in the third 
volume of his Commentaries. j 

If the question should ever be directly a 


bornly settled, by adjudicated cases, I shall feel dis 
posed to reject the distinction, in principle. I think 
there is no difference between a promise, on conside- 
ration of giving day to the original debtor, and his ¥ 
discharge—they both relate to his indebtedness. 


Sarroxp, J. not sitting. 
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HAWKINS versus THE STATE. 


j. The imprisonment, which the act of 1807, (“‘to punish crimes 
and misdemeanors,” section 5,) imposes on persons guilty of 
an assault with an intent to kill, is not to be assessed and de- 
termined by the jury, but by the court. 


On points reserved fyym Monroe Circuit court. 

This was an indictment against Hawkins, for 
committing an assault on Odum, with intent to kill, 
and murder. ‘he jury found the prisoner guilty, 
and assessed his fine to fifty dollars, and also, assess- 
ed his imprisonment to forty-five days. 

The court gave judgment for the fine, committing 
the prisoner to prison, until the same should be paid,, 
with costs. ‘The sentence for imprisonment, as as- 
sessed by the jury, was suspended, until the next 
term of the court; and it was reserved for the de- 
termination of the Supreme court, as a point novel 
and difficult, whether, a¢cording to the statutes of 


‘the State, thd court, or the jury, should assess the 


imprisonment in a case of this kind. 


Sarro.p, J.—Hawkins was indicted in the Circuit 
court of Monroe county, for an assault, with intent 
to kill and: murder J. T. Odum. A trial was had, 
When a conviction took place, as follows: “We, the 


jury, find the defendant guilty,.as charged. in the . 


first count of the indictment, and assess a fine against 
him, of fifty dollars, and forty-five days’ imprison- 
ment. Martin Greer, foreman.” : 

It is, therefore, considered, by the court now here, 
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that John Gayle, Governor of the State of Alabama 
and his successors-in office, do recover from the said 
James H. Hawkins, the sum of fifty dollars, the fing 
assessed by the jury aforesaid—together with the 
cost of this prosecution ; and, that the said Hawking 
stand committed in the custody of the sheriff, until 
the fine and costs are paid.” + 
The record further states, that the court suspends . 
* ed the sentence of imprisonment, until the next term 
of the court; and reserved,for the opinion of the 
Supreme court, as a novel and difficult question, the 
' point; whether, under.the statutes of the State, the 
_court or the jury should assess the imprisonment, 
be inflicted on one commits an a assault with 
. tent to murder. 

The act, under which this conviction was had, if 
that “to punish crimes and misdemeanors,” of 180% 
section five. It provides, that in case of convict 
of the offence here charged, the convict “ shall be 

amerced in such sum as shall. be assessed against 
ra him, or her, by the verdict of the jury, and impri§ 
. oned a term, not exceeding one year: and shall also 
give security- for good behaviour,” &c. 
The doctrine of the common law, in all cases, pu 
nishable by fine and imprisonment, is, that the 
| jury have dnly to find the accused guilty or nol 
~ guilty; and it rests with the court to determing 
both the fine and imprisoament: the statute above 
cited, is therefore, an innovation upon the rules of 
the common law, so far as it transfers powers from 
the court to the jury; and to entitle it to. that com 
struction, the intention of the legislature should be 
clearly indicated. This statute is sufficiently explir 
cit, in transferring the authonty, 3 in relation to the 
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ne—not so, respecting the zmprisonment—as to which, 
the different construction is more rational. 

If any doubt could remain, as to the correctness 
of this construction, it is believed, the fifty-third sec- 
tion of the same act must remove it.: It directs that 
no person shall, on conviction for any offence “be fined 
in a greater sum than shall be assessed by the verdict 
of ajury;” and that’in all cases where the defendant 
shall plead guilty, the court “‘shall forthwith impound a 
jury to assess the fine, which shall be inflicted on such 
defendant, or defendants.” . It makes no allusion to 
any general power in the jury to inflict imprison- 
ment. 

It is also observable that a variety of other crimes 


‘and misdemeanors, are, by the same act, subjected 


to punishment by fine and imprisonment, but in no 
one instance has the infliction of the imprisonment 
been transferred from the court to the jury; the as- 
sessment of the fine has, in several. By later acts the 
imposition of the imprisonment, as well as the as- 
sessment of the fine, in respect to a few offences, par- 
ticularly designated, has been confided to the jury, 
It is so in reference to manslaughter; and in that 
crime the jury bave a discretion to impose both fine 


and imprisonment, or either alone. ‘This construc-. 
tion of the various statutes referred to, is believed,. 


Most generally, to have prevailed, as we think it ought 
to have done. 

' The preceding remarks were deemed proper for 
the purpose of removing any doubt, in future, as to 
the construction of the statutes in this respect. But 


the question intended to -be reserved, has not been - 


presented in the requisite form and manner, to entitle 
it to revision here. The circuit court does not ap- 
vol. 3. 9 
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pear to have adjudicated the question. It has not 
passed sentence of imprisonment against the convict 
according to the verdict, or for any. other term, ex. 
- eept the usual order for confinement, until the fine and 
costs were paid; nor does it appear that the court 
declared any opinion, whether this power devolved on 
the court or jury. As the record is, the convict ig 
_ only subject to the fine and costs, and imprisonment 
until paid : respecting the legality of this, no questiog 
was reserved. If he ought to have received sentence 
fora longer term of imprisonment, he has no right, 
and is presumed to have no wish, to complain of it 

_ ‘The case is therefore dismissed from this court. 
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STOWE versus SEWALL. 


1. Before joinder in error, additional assignments, are allowa- 

: ble, of course : but after.joinder, only such will be permitted 
to be filed, as go to the merits ; and then by leave of the court. 

2.The obligor in an attachment bond, conditioned for the return of 
the property attached, or for the satisfaction of any judgment 
rendered; is an incompetent witness ip the attachment cause. 

$. Because an account stated, may be declared on, as such, the 
plaintiff is not precluded from introducing an account stated, 
under any of the assumpsit accounts, to which it may be ap- 
plicable. 


4. If, after an action commenced, an account is stated between _ 


the parties, it may properly be given in evidence, on the trial. 

5. Semble—that the absconding of a partner, gives no more 
right to another partner to sue at law, than if the former had 
not absconded. 

6. But if an action at law be brought by one co-partner against 
another, before final settlement, and afterwards, before the 
trial, a settlement takes place, and a balance is struck be- 
tween the parties, the courts will presume that the accounts 

* were thus settled with a view to the pending action: and so, 
be evidence to sustain the action: especially after the defen- 
dant had absconded. ; 

7. The affidavit required in thestatutes authorising the issuance 
of attachments, should show what part, if any, of the debt 
sued on, is not due ; and when it will be due. 

8. Where a note was offered in evidence, in an attachment cause, 
(which note was not due when the attachment issued ;) and 
neither the affidavit nor any part of the proceedings showed 
that fact, held not to be admissible. - 


In error from Mobile Circuit court. — 
On the 17th April, 1827; Rufus Sewall issued an 


attachment in his favor, against Daniel Stowe, as an 


absconding debtor, for fourteen thousand dollars.— 
There was no specification of the cause of action, 
either in the affidavit, or on the writ; but, simply 
that Stowe was “ indebted, fourteen thousand dollars, 
and that he so absconds,” &c. The attachment was 
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made returnable to the November -Term, 1827, of 
the Circuit court of. Mobile county ; and was levied, 


on the day it issued, on sundry goods, in the hands: 


of one J. T. Franklin. 


The plaintiff, at the November Term, 1827, fled 


his declaration, commencing, “that Daniel Stowe, 


late doing business under the firm and style of Stowe, 


Ellis & Co., was indebted,” &c. Itconsisted of fiyg 
common counts: first, for goods sold ; second, money 
laid out ahd expended ; third, money lent and advane 
ed; fourth money had and received; fifth on an aw 
count, stated—all i in the common Sank, and all alleg: 
ing the indebtedness and liability to have accrued 
on the Ist of April, 1827. There was no order of 
continuance taken at the November Term, 1827, 
and no appearance by the defendant. 


At the.February Term, 1828, there being NO 


pearance by the defendant, the plaintiff took a judg. 
ment by default, and a writ of enquiry; and the 


case was continued from term to term, till Novem-— 


ber Term, 1830, when the writ of enquiry was exe 
_ cuted, and a finding by the jury, for ten thousand 
seven hundred and eighty-four dollars and three 


tiff. 
"The evidence upon which this verdict was found: 
ed, consisted, first, of a note, signed by Stowe, Ellis 


& Co., dated’the 6th January, 1827, at five months, | 


for two thousand five hundred dollars, in favor of R. 
Sewall, negotiable at the Bank of Mobile; and was 
indorsed, by R. Sewall, to George Starr : ‘the name 


of George Starr was erased, but there was no evi- 


_ dence when it was done. — 


This note was shjosted to, on the quail, that it * 
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did not appear to be due when the attachment was 


tation—it alleging the indebtedness to have occur- 
red on the Ist April, 1827: and also, because there 
was no evidence to show that it was the property of 
the plaintiff when the process issued; but that, for 
ought that appeared, it was the property of Starr— 
it was allowed to go to the jury. 

The plaintiff was also permitted to read an account 
current, between Sewall, and Stowe, Ellis & Co., ex- 
hibiting a balance of five thousand nine hundred and 
fifty-four dollars and sixty cents, due to Sewall, 
this account was dated at New York, the 30th 
September, 1827, and was-signed by J. T. Franklin, 
assignee of Stowe, Ellis & Co. The plaintiff, to 
charge Stowe by this signature gf Franklin, read to 
the jury, an advertisement in the following words, 
ftom the Mobile Register : 

“The undersigned being about to leave the State, 
for New York, on special and important business to 
himself and his commercial friends, for a short pe- 


power, to transact all business appertafning to the 
irm of Stowe, Ellis &, Co., during his absence.— 
Mobile, April 16, 1827. [Signed] Dan’l Stowe.” 

This account current embraced a settlement of 
sundry partnership transactions, between the parties, 
it which there were credits and debits of ‘profit and 
loss, and capital advanced on said partnership ac- 
count. 

The reading of the above account current was ob- 
ected to; but the objection was overruled, and the 
court ‘charged the jury, that one partner could sue 
another, by attachment, although no settlement of the 


levied ; and, that it was not embraced by the décla- 3 


fod, has appointed James T. Franklin, with full . 
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. - partnership account had heen made; and that theagg This 
count might be received as evidence of the indebteeg sel, 
ness of the defendant, under said counts—all of whigy@ 
was objected to by the defendant; but which 2! 

ie admitted by. the court. tion, 
_ Several points taken up by the court and decided, der 
on-attachment laws, long since superseded, the Re § ™por 
porter has not thought proper to advert to. Tadic 
caus 
Hitchcock, for the plaintiff—Gordon, contra. * 
the 1 
Taytor, J.—This suit was commenced again 2 
: Stowe, the plaintiff in error, as an absconding debtof all o 
by process of attachment. 4 T 
Since the commencement of this term, the plaim § “2 

* tiff’s counsel have asked to be permitted to add af the 
additional assignment of error, and, by the direction g the ' 
of the court, the case has been argued as if that ae § 
: signment had been filed: in due time, with the view J % P 
. Of disposing of this motion, at the time the opinion 
‘is delivered upon the general merits of the case. cialt 
* ~ The second rule which has beeen adopted fog the foun 
“government of the practice, in this court, declares the 
that application to the court, additional assigh 
“ments may be filed before joinder; but after joindeh fore: 
only such as will affect the nierits of the controversy.” § Dee! 
We believe this rule to be plain and unambiguous § 4S 
and that it conveys an unquestionable right to 5 make of a 
the additional assignment in this case, as there had § 147 
been no joinder in error, when ihe motion was made. § % ® 
It is no sufficient answer to this, that the court has § &: : 
' reserved the power to regulate the exercise of this § Mim 
right, by requiring that application shall be made for pee 
ere 


leave to file additional assignments, in all cases. 
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’ 
This was intended to prevent conflicts between coun- 


sel, with regard to the time at which tthe new as- 
signment and the joinder were -filed. The addition- 
al ‘assignment will therefore be taken into considera- 
fion, in the opinion now about to be delivered. Un- 
der this assignment it is insisted, that the affidavit 
upon which the writ of citechnaiaia was sued out, is 
tadically defective; that it, should have stated the 
cause of action, or that the cause of action should 
have been endorsed upon it or the writ; that’ when 
the indebtedness is by account, the account should 
be attached to it, ahd it should expressly declare that 
all off-sets and discounts had been deducted. 

The second section of the act of 1807, entitled 
“an act establishing superior courts, and declaring 
the powers of the territorial judges,” in prescribing 
the mode of issuing the writ of capias ad responden- 
dum, declares, that “it shall be the duty of the clerk, 
or plaintiff ’s attorney, to endorse on the back of the 
writ, the cause of the action, the nature of the spe- 
tialty, or the other grounds on which the action is 
founded.”” Asa copy of the writ is to be left with 
the defendant, at the time it is executed, this provi- 
sion was certainly intended, in part at least, to in- 
form him of the causc of action. It has, however, 
been well replied; by the defendant in error, that this 
teason does not extend to the service of the process 
of attachment. ‘This is.a proceeding, not in perso- 
nam, but zm rem: no infgrmation is contemplated to 
be afforded to the defendant when the process is \serv- 
ed: a copy of the writ is not required to be left with 
him, for the whole proceeding is grounded upon the 


presumption of his absence. But this court has.og..wart 
heretofore decided* that the omission to make this en- 130 
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dorsement upon a writ of capias ad respondendumyeay 
not be assigned as error; and there is no dispositigg 
to disturb thaf decision. ~ 

- The*second section of the act.of 1807, entitled 
“An act directing the method of proceeding in courtly 
of common law, and equity, against absconding debb 


et ors, and other absent persons,” provides, that “ if sueh 


plaintiff, his or her attorney, agent or factor, shall sweag 
to the amount of his or her debt or demand, to the” 
_best of his or her knowledge or belief, after deduct 
‘ ing all off-sets and discounts due to the defendant} 
and shall produce a regular statement of his account 
- current, or demand, and-swear to the same—it shall 
- be lawful for such. judge, &c. to grant an attachment” 
This section does not profess to give the form of an 
affidavit; but to prescribe its requisites. One of 
those requisites is, that it shall specify the amount 
due, after deducting “all off-sets and discounts.” | 
do not consider this to mean, that the affidavit, im 
words, must declare, that “all off-sets and discounts” 
- are deducted ; but, simply, that the plaintiff, in ag 
' certaining the amount due, shall deduct them, and 
specify, in his affidavit, the sum which remains, af 
ter this deducticn is made. It is, however, explicit 
- ly required, “that the plaintiff shall produce @ 
regular statement of his account current, or demand, 

and swear to the same.”” 
. It is contended, however, that this part of the af 

fidavit is dispensed with, by the act of 1814, entitled 
““an act to revise, consolidate, and amend the seve 
ral acts relative to justices of the peace and consta 
stables.” The fifth section of that act is as follows: 
“that when the process shall be required to be in the 
nature of an attachment, the justice, before issuing 


| 
be 
| the 
or fh 
dem 
she | 
she 
she 
this 
can 
tact 
har 
&e. 
jeri 
sect 
the 
sun 
tur’ 
| con 
| the 
out 
It 
an 
2 tie: 
if 
fifi 
| Ca. 
ce: 
| tir 
If 
| 


JUNE TERM, 1832. 


STOWE US. SEWALL. 


~ 


the same, shall take the affidavit of the’ plaintiff; his 


> 
or her agent or attorney, of the amount of the debt or « 


demand due, from the defendant, and that he or 
she absconds-or secretes him or herself; that he or 
she actually resides out of this territory, or that he or 
she is about to remove him or herself, or effects from 
this territory, so that the ordinary process of law 
can not be served upon him, or her; and that the at- 
tachment is not sued out for the purpose of vexing or 
harrassing the defendant, or other improper motive,” 
&e. This provision relates only to cases within the 
jurisdiction of justices of the peace; but the fifteenth 
section of the same act provides, “that any justice of 
the peace may issue an attachment for any sum or 


sums above their jurisdiction, and make the same re- 
turnable to the superior court: Provided, the plaintiff © 
comply with the terms and requisitions contained in - 


the fifth section of this act.” 

The attachment in the case before us, was sued 
out before a justice of the peace, under this section. 
It may be well to inquire whether it is necessary to 


Pannex a statement of the accéunt between the par- 


ties, when the suit is founded #n one, and swear to it, 
if the amount be within a justices jurisdiction? The 
fifth section, which prescribes the affidavit, in such 
case, does not require it. ‘Thisstatute vests in justi- 
ces, the authority to issue attachments, for the first 
time, and defines the acts to be done, by the plaintiff. 
He is to make a particular affidavit, give bond, &c. 
If it had been intended that any thing more should 
have been done, it is presumable it would have been 
pointed out, either by reference to some other act, or 
by directly stating what it was. ‘This is the more 


‘probable, as thesé small suits are generally carried 
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- could not, by any voluntary act, deprive the plaintiff 


_ on without the aid of counsel, and justices can not 

+ be supposed to look further than to the directions 
which are thus plainly given to them. The affida 
vit which has been made in this case would have 
been sufficient, then, if the debt sworn to had been 
within the jurisdiction ofa justice of the peace. But 
the fifteenth section of the act declares, “that a jus 

“tice may issue an attachment for any sum above hig 
jurisdiction, provided, the plaintiff comply with the 
terms and requisitions contained in the fifth section 2” 
thereby placing all on a footing, and making that good 
for the larger, which would be for the smaller sum. 

It is also assigned as error, that Franklin, a wit 
ness offered by the plaintiff in error, upon the trial 
below, was rejected as incompetent, because he was 
one of the obligors to the replevy bend. 

- Tt appears that this bond was not executed by 
Stowe, but by Franklin and others. It is insisted 
that the rejection of this witness was erroneous, for two 
reasons—first, because he had no intereet in the event 

__ of the suit, as he occupied nothing more than the cha 
racter of a stake holder : second, because it was his own 

_act to become an obligor to the delivery bond, and he 


‘mn error of his testimony. 
It is quite evident that the witness occupied some 
_ other situation than that of a stake holder. He had 
entered into a bond “to return the property attached, 
or to pay and satisfy the judgment which might be 
rendered against tlie defendant.” If the specific pro- . 
perty should not be returned, in the event of a reco 
very by the plaintiff, and it should be of less value” 
_than the amount of that judgment, the witness would 
be liable for the deficiency: he therefore might be 
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interested in reducing the amount of the recovery.— 
It can not be supposed that he replevied the proper- 
ty, for the simple object of retaining it, specifically, 
to answer the judgment of the court. 

Nor-is the other reason more tenable in a case like 
this. The circumstances do not authorise the infer- 
ence, that the witness executed the bond against the 
consent of Stowe. The latter, it appears from the 


evidence in the cause, had appointed him his attor- 


ney in fact, during his absence from Mobile : he had 
not returned when the bond was executed, and, al- 
though the bond was executed by him individually, 
it is a necessary inference, from the relative charac- 
ters occupied by the witness and Stowe, that it was 
done with Stowe’s approbation and consent. The 
witness, then, was properly rejected. | 
On the trial, an account, which purports to be an _ 
account stated, between plaintiff in error, and Stowe, 
Ellis & Co., signed by James T. Franklin, assignee 
of Stowe, Ellis, & Co., dated 30th September, 1827, 
was offered in evidence, and, although objected to, 
permitted to go to the jury. This also is assigned 
for error, for several reasons. First, because the ac- 
count appears to have been signed at New York, 
and the agency of Franklin was limited to Alabama, 
Second—Because Franklin did not sign the ac- 
count as agent, but as assignee, and no proof was. of- 
fered of his being authorised to act in that character. 
Third—The account, if proved, could not be read 
under any of the counts ia the declaration ; it having 
been made and signed after the declaration was filed. 
Fourth—Because the account purports to settle 
partnership transactions, and was stated after the suit 
was brought. 
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. April,1827, the day before the attachment was sued ouf 


ness in the name of Stowe, Ellis & Co.; so that, 
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A notice was published in Mobile, on the 16th 


in this case, by the plaintiff in error, as follows : “The 
undersigned being about to leave the State for New 
York, on special and important business, to himself 
and his commercial friends, for a short period, hag 
appointed James T. Franklin, with full power 
transact all business appertaining to the firm of Stowg 
Ellis & Co. during his absence.” The declaration 
charges that the plaintiff in error carried on bust 


us it appears, that there was noone in partnership 
with him in the business conducted in that name. 
The authority which was vested in the agent by 
the power, does not appear to be restricted to Mobile, 
or to the State of Alabama ; though from the reasom 
assigned for the appointment, viz: that Stowe wag 
about leaving the State, it is presumable it was it 
tended that he should act in relation to the business 
in Alabama, particularly: From the whole proceed 
ings, although no where directly stated, it seems that 
the business of Stowe, Ellis & Co., was carried on 
in Mobile. But the single circumstance, that Frank 
lin signed his name to the account in New York, is 
no evidence of an excess of authority. We must sup 
pose the bnsiness, of which this is an account, was 
done in Mobile, and that the books were kept there; 
the account’may have been made out in that place, 
and. an omission to sign it supplied in New York; 
and this would not render it the less valid, although 
Stowe may have been there when the deficiency was 
supplied. ‘The appointment expressly vests in the 
agent “full power to transact all business relating to 
the firm of Stowe, Ellis & Co.:” if, therefore, it 
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should appear that the agent had acted beyond the 
limits of this State—if Stowe were not at the place 
where he did act, whatever was thus done by him, 
would be valid. ‘The first reason, therefore, for this 
objection, can not be sustained. 


Asto the second, it is not considered material that 


the agent gives to himself a wrong description; the 
inquiry is, did he act with authority? The account 
as made out was that of Moses Sewall with Stowe, 
Ellis & Co., and is signed by James T. Franklin, 


while he is proved to have ample powers to act for 


that house ; his annexing the letters “assee,” can not 
Vitiate whatgwould be good if that description were 
omitted. 

The third reason, it is believed, is-equally untena- 
ble with either of the others. Because an account 
stated may be declaredon as such, this does not pre- 
clude the plaintiff from introducing it under other 
counts, to which it may be applicable ; and surely it 
would be novel doctrine to determine, that if, after 
action brought, the parties were to state an account, 
and the defendant were to thus acknowledge he was 
indebted to the plaintiff, this could not be given in 
evidence on the trial, when a verbal acknowledge- 
ment to the same effect would authorise recovery. 

The fourth reason urged in favor of the objection 
to this account, has produced more difficulty; but it 
isnot insuperable. We are inclined to the opinion, 
that the absconding of a partner gives no more 
tight to his copartner to institute a suit at law against 


Phim, than if he had not absconded; that equity 


Would afford ample relief; and, that there is not, in 
Buch case, a “ necessity,” for extending the jurisdic- 
fion of the courts of law, for the purpose of embrac- 
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ing such a case. On this point, however, we do not 
positively decide, as it is not necssary, in order § 
’ dispose of the case. - We believe, that if an actiog 
of assumpsit is brought by one partner, against ano 
ther, before a final settlkement—and when, of course, 
he had no cause of action, at law—yet, if, afterwards 
and before the trial of the case, a final settlement 
takes place, and a balance is struck between them, 
especially after one of the partners has absconded, 9 
as'to evade the service of process, it ought to be pre 
sumed, that the accounts were thus settled, with ag 
express view to the suit which had been instituted, 
and with thé intention that such account should be 
received as evidence, to sustain the action. In this 
case, the account was made out by the agent of the 
partner, defendant below; and, the plaintiff, by pre 
ducing it, showed, that he consented to it. 

I would again observe, that the peculiar situation 
of the parties,.produced by the absconding of Stowe, 
_ goes far to confirm us in the opinion, that this evidenes 
was properly admitted. Whether a final settlement 
and balance struck, without an express promise, 
~ would, in ordinary cases, support an action by one 
partner against another, we leave to future adjudica 
tion; but if a suit has been brought before such set 
tlement, and is then pending, it might then be rea 
sonable to presume, that it was made to enable the 
plaintiff to use it as evidence upon the trial. ; 

A note, for two thousand two hundred and eighty 
six dollars, and twenty-two cents, executed by Stowé 
to Sewall, and which did not fall due until upwards 
of a month after the attachment was sued out, was” 
offered in evidence on the trial below ; and, although 
? objected to, was permitted to go to the jury, and: this 
excepted to. 
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It is now insisted, that there was error in admit- 
ting this note— - 

First, because, neither the affidavit, nor any other 
part of the proceedings, had, at the time the attach- 
ment was sued out, showed, that any part of the in- 


ebtedness was for asum not due. 


Secondly, because the declaration, which contains 
nothing but the common counts, describes the whole 
amount sued for, as due, before the maturity of the 
note. 

We think, that if any sum is claimed, which is oat 
due at the time the attachment is sued out, the affi- 
dayit should so state it; and the declaration should be 
made to conform to the facts of the case; in this re- 
spect. The statutes seem to contemplate this course, 
although they contain ne express provision on the 
subject. In the seventh section of the act “relative 
fo justices of the peace and constables,” before refer- 
ted to, it is said, “that on application to any justice 
of the peace, if the plaintiff comply with the fifth 
section of this act, (which prescribes the oath,) said 
justice may issue an attachment, although the debt 
ardemand of the plaintiff may not be due”—plain- 
ly drawing a distinction between such debts as are, 
and such as are notdue. The fifth section requires, 
that the plaintiff shall swear to the amount due.”— 
The seventh must have intended, that when it was 
hot due, the oath should be varied to conform to the 


thange of case—as it could not require a suitor to 


Swear that a debt was due when it was not. The 
correctness of this construction is the more apparent, 
ftom the- provision which is madé for the disposition 
of the property. 

In the seventh section of the justices’ law just re- 
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ferred to, it is provided, “that the attachment shall bg 
a lien on the property attached, until such debt o 
demand becomes due, when judgment shall be rem 
dered and execution issued : but, if the property 99 
attached, be clearly of a wasting or perishing naturg 
then the same shall be sold, giving a credit on thé 
sum, until. the debt or demand shall become’ dug? 
&c. The proceedings should-show when the judg 
ment is to be rendered; and, if perishable property #] 
levied on, when the credit, on which it is to be sold, 
will expire—and, it would be safest for the affidavit 
itself, to this. 
~The act of January, 1814, “to amend the attach 
ment law,” which was the first that authorised aif 
attachment before the debt was due, was passed ata 
time, when it was required that the plaintiff should 
‘produce, at the time of suing out the attachment, “@ 
regular statement of his account current or,demandy 
and swear to the same.” That act contained pre 
visions greatly similar indeed, almost identical with 
those contained in the seventh section of the act, re 
lative to justices of the peace and constables, above re 
"3 ferred to. Itis essential, to enable the court to make 
the necessary orders for the sale-of perishable pre 
- ferty, or of any other kind, which may be required 
‘by the nature of the case, that the affidavit shoul 
‘show what part, if any, of the debt sued on, is not dug, 
and when it will be due. 
We do not believe there is varianeé 
between the writ and declaration. ‘The Circuit coutt 
erred in permitting the note to be read to thejury. 
Judgment reversed, and cause remanded. 


Lipscoms, ©. J., not sitting. 


80 
a 
1. 
2. 
co 
gi 
wl 
th: 
G 
co 
ca 
ce. 
be 
th: 
| th: 
th: 
do 
no 
he 
on 
we 
des 
’ ve| 


JUNE TERM, 1832. 


MITCHELL U8, MITCHELL. 


MITCHELL cersis MITCHELL. 


1. To authorise the reading, in evidence, ina court in this State, 
of the copy of a deed recorded in another, it should be shown 
that, by the laws of that State, such instruments are required 
to be recorded, and that the recording office had authority 
to certify copies. 

2. To authorise the copy to be read, on the “ground that the 
original was lost, the former existence of the deed, and the 
loss of it, should be shown by the testimony of somé one ca- 
pable of identifying the paper, and not by persons who could 
not read, or by hearsay. 


This was an action of detinue, in Dallas Circuit 
court, for slaves, brought by. Mitchell and others, 
against Mitchell. The plcintiffs relied on a deed of 
gift from their ancestor. They offered in evidence 
what purported to be a copy of the deed, certified by 


the Clerk of the Superior court of Wilkinson county, 
Georgia, to have been truly transcribed from the re- 
cords in his office. To this was annexed, the certifi- 
cate of the Governor of Georgia,.that the person so 
certifying, was Clerk, &c. That this paper might 
be received as evidence, one of the plaintiffs swore 
that he was the son of Charles Mitchell, the ancestor; 
that he received all his father’s papers; that he knew 
that the original deed was not in the possession of the 
donees: that he could not read himself, and knew 
not whether there ever was such a deed, but had 
heard it talked of in the family; that he had heard 
one of his sisters, who could not read, say she had 
washed up a paper, which she understood to be the 
deed, in the clothes of her father. The plaintiffs al- 
s0 proved thatthe defendant had admitted, in con- 
versation, that there was such a deed, and said, that 
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Charles Mitchell. had promised to destroy it ; and that 
witness replied, that the deed was recorded. Anoth. 
er witness, living in Alabama, swore, that he had 
heard Mitchell say that the deed was a nullity. If 
‘was in proof, that the donor‘and donees lived togeth- 
er; that in 1809, the donees were minors, and that the 
slaves continued in the possession of Charles Mit 
chell till they were purchased by the defendant ; and 
that, at the time of the purchase, said Charles Mit- 
chell was a debtor toa considerable amount. 
_ The court refused to permit the copy of the deed 
to be introduced in evidencé, upon this proof. This 
decision of the court, was the cause assigned for errot 


Gordon for plaintiff contra. 


Sarrotp, J.—The plaintiffs brought an action of 
‘ detinue, for sundry slaves, against this defendant, in 
the court below; and in support of the action, offer. 
‘ed in evidence, an instrument, purporting to be a 
copy of a deed of gift from their ancestor to them, 
certified by the clerk of the superior court of Wil- 
kinsgn county, Georgia, to have been truly tran- 
scribed from the records of his office. To this cer- 
tificate was also annexed, in due form; the certificate 
of the Governor of Georgia, that the person so certi- 
fying the copy, was, at the time, Clerk, &c. To lay 
the foundation for the introduction of the secondary 
ee evidence, one of the plaintiffs swore that he was a 
| son of Charles Mitchell, the ancestor; that he had 
received all his father’s papers, and knew that the 
original deed was not in the possession of the donees, 
and knew not where it was; that he himself could 
not read, and ‘knew not whether there was such a 


de 

ha 

| 

| sto 

pu 

a ve 

lat 

sa 

: 4 

er 

ch 

at 

| th 

ch 

th 

to 

| C0 

eC 

de 

th 

| 

q 

ke 

Ii 

hi 

T 

bi 


JUNE TERM, 1832. 


MITCHELL 08, MITCHELL. 


deed, but had heard it talked of in the family. He 
had heard one of his sisters; (who could not read,) 
say she had washed up a paper, which she under- 
stood to be the deed, in the clothes of her father. 
The plaintiff also proved, that subsequent to the 
purchase of the negroes, by the defendant, in a con- 
yersation between the witness and the defendant, the 


latter admitted that he knew of the deed, and that . 


said Charles Mitchell promised to destroy it ; to which 
witness replied,’that the deed was recorded. Anoth- 
er witness, living in Alabama, swore that said Mit- 
chell said, he knew that the deed was a nullity. 

It was further in proof, that the donor and donees 
Hived together ; that, in 1809, the donees were minors; 
that the negroes were in possession of Charles Mit- 
chell, until purchased by the defendant; and that, at 
‘the time of the purchase, said Mitchell was a debtor 
to a considerable amount. . 

The Circuit court ruled, that the copy of the deed 
could not, upon this proof, be received as evidence. 

The rejection, by the court, of. the copy of the deed 
‘of gift, in favor of the plaintiffs, is the cause assign- 
ed for error. 

To authorise the introduction of the copy of the 
deed,.the plaintiffs should have shown, among other 
things, that, by the laws of Georgia, such conveyan- 
ces are required to be recorded; and, as a conse- 
quence thereof, that the Clerk. recording them, or 
keeping the record, had authority to certify copies. 
If the recording was an eztra official act, the Olerk 
had no awthority to certify the copy, as evidence.— 
The legality of the procedure is not to be presumed, 
because it is not the course of the common law.— 
“In order to prove a deed, agreement, or.other private 
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_ instrument, it is necessary, first, to produce the deed, 
or to excuse the omission, by proof that it has been 
lost or destroyed, or is in the hands of the adverse 
party, who has had notice to produce it. For the 
best evidence of the contents of a written instrument 
consists in the actual production of it ; and secondary 

_ evidence of it can not be admitted, until the im posse 
bility of producing it, has been manifested to the 

Starkie, Court.” 
$29.‘ The person, one of the plaintiffs, who held his faa 
__ ther’s papers, after his death, being illiterate, was 
incapable of examining for the original deed ; some 
of the other plaintiffs, who could read writing, could, 

_and. therefore should, have made the search, and 
deposed to the result: this plaintiff could also 
have proven, that, so far as his knowledge extended, 
these were all the papers of which the decedent di ied 
possessed. The proof, by the plaintiff alluded to, 
that he had heard his tlliterate sister say she had 

washed up a paper in her father’s clothes, which she 
understood to be the deed in question, was wholly 
imadmissible and ineffectual, because of the incapa- 
city of the individual to read, or in any way indenti- 
fy the paper she had destroyed; and also the hear 
character of the proof. | 
‘Under these’ circumstances, the Circuit court did 
Tight in rejécting the copy of the deed; and the judg: 
ment must be affirmed. 
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M’LAUGHLIN rersus SIMPSON. 


j, In a bill in Chancery, filed by one co-partner, to compel a 


settlement of the co-partnership accounts; it is competent ° 
for the complaihant'to join with his own claims, those of a> 


deceased partner—the complainant being the administrator 
of the latter. 

9. All that can be required in the conduct of an agent, is to pur- 
sue the instructions of his principal, if any have been given. 
$. But if the powers of an agent are discretionary, then he will 
be held to act, to the best of His judgment, for the advantage 
of his principal; and should he fail in his judgment, and his 
‘principal suffer thereby, the agent is not accountable for the 

loss. 
4, But, where business has been assumed by one, without the 
‘consent, and in violation of the rights, of others, be will be 
held to a strict account; and be liable for as much as might 
have been made. by the best management. 


. This was a suit in Chancery, in Dallas Circuit 
court ; to compel a settlement and disclosure of part- 
nership accounts. ‘The bill was filed by Simpson, 
in his own right, and as the administrator of Wil- 
liam Read, deceased, against M’Laughlin—all co- 
partners of the late firm of M’Laughlin, Read & 
Simpson. A decree was had in favor of the com- 
plainant ; and the case, by writ of error wes brought 
into this court. The decree, and its affirmance here, 
having been rendered on a most voluminous exhibit. 
of facts, they are not detailed at length | 

The case, among other matters, was chiefly argu- 
ed upon two points’ of law, to wit: the question, 
whether Simpson could join, in his own bill, the 
claims of Read, his intestate co-partner ; and a ques- 
tion of agency--M’Laughlin having acted as the 
agent of the firm. From the record, it appeared, 
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that M’ Laughlin, under an arrangement with thé 
firm, went to New York to settle the co-partnership 
“debts but failed to do so. 


Gordon, for plaintiff in error—Pzckens, contra. 
Lirscoms, C. J.—The first error relied on,by thé 
* plaintiff in error, is, that there is a misjoinder of par 
ties complainant. —That Simpson, as a partner, could 
not join the claims of Read, the deceased partner 
with his own, by becoming administrator of Read 
“We can perceive no objection to Simpson’s seeking 
an account, both for himself and for Read, his intes 
tate, in the same bill: the privity of interest was the 
same between himself and his deceased partner, 
whose administrator he had become; and, it would 
have been incurring the trouble and expense of two 
suits, to have required him to file a separate bill, ag 
administrator of Read. If Read’s administrator had 
wished M’Laughlin to account foradistinct co-part 
“nership, there would have been good reason to re« 
quire the bill to have been separate ; but Simpson's 
claims, in his own right, and as representative. of 
Read, originated.in the same transaction. 
The second error relied on, is, that the decree dis 
, poses of the ware-house, as firm property, when the 
charge in the bill is not sufficient to lét in the proof, 
e that established the fact of its having been purchased, 
“2 for the use of the firm. The bill charges, that a 
lease was obtained by the firm, in writing, for a lot, 
in the town of Selma, and that a warehouse was 
built thereon, with the funds of the firm, and em- 
ployed in the same manner: when the answer de- 
nies, that a lease was: auesinee by the firm; but, that 
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it was obtained by M’ Laughlin, individually—and he 
proves, that the deed of lease was obtained in his 
own name. 

It is contended, that the bill should have charged, 
the fact, as it existed, that the title was in the name 
of M’Laughlin ; but, that it was for the use of the 
firm.—That the inference from the bill, is, that the . 
Jease was in the name of the firm. It is admitted, 
that the testimony is sufficient to prove a resulting 
trust for the firm, if it had been so charged. The 
charge, we believe to be broad enough to let in the 
proof. ‘The bill does not assume to set out the par- 
ticular manner, in which the lease was obtained for 
the firm ; and it only charges, that it was obtained, 
by the firm. Now, if it was obtained for such pur- 
poses, and the title is in the name of M’ Laughlin, the 
averment would be verified. 

The third error relied on, is, that it does not appear, 


‘allof the debts of the firm, were paid ; and that, until 


they have been paid, Simpson had no right to call on 
M’Laughlin to account, and was not entitled to adivi- 
dend of the profits. The bill and the testimony show, 
that, if the debts were not all paid, they were very near- 
ly so: and, there is no sufficient reason shown, why 
they were not all paid—as the master’s report shows 


a large balance, in the hands of M’Laughlin, out of 


Which he ought to have paid the debts, if any re- 


mained unpaid. Under such circumstances he would. 


not be allowed, in a court of chancery, to shelter him- 
self from advancing to his late co-partners, their share. 


of the assets in hand, by the suggestion, merely, that . 


the debts were not all paid—it would be iniquitous to 
tolerate such a defence. He should have shown 


what debts remained to be paid,and the reason why 


they were permitted to be out-standing. 
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The fourth error relied on, is, that the court left thg 
three notes given by the complainant, Simpson, 
Douglass, the special agent of the firm; undisposed 
of by the decree. The reason expressed in the de 

cree, for not disposing of those notes, seems to mg 

‘ditogether satisfactory. That McLaughlin had caug 
‘ed suit to be brought on them; at law, and that, there 
fore, they would be left to the action of that courtig 
which he had resorted. * 

The fifth error relied on, is, that the daaree} is for 

- too much—that it over-estimates the neat profits of 

the warehouse. I believe, that in,some of its de 

tails, there is error in the calculation of the ware 
house profits; but, that, in the aggregate, if thereig 
error at all, it is not to the prejudice, but to the ads 

vantage of M’Laugblin. 

The annual neat profits of the ware-house, is below 
the estimate that would be fixed, as an average, by the 
witnesses best informed on that subject. [ do pot think, 
that M’ Laughlin is entitled to the liberal construction, 
on his acts, that an agent in the discharge of discre 
tionary powers, vested in him by his principal, might 
claim. All that we can require at the hands o/ an agent, 


is topursue the instructions of his principal, ifany have: 


been given: if his powers are discretionary, then, that 
he shall act to the best of his judgment, for the ad 
vantage of his principal ; and, should he fail, in his 
judgment, and his principal suffer thereby, the agent 


is not accountable for.the loss. But, where the bu- 


-siness has been assumed, without the consent, and 
in violation of the rights of others, he should be held 
to a strict account; and should -be held to account 
for as much as could have been made, by the best 

of management. Heis to be looked on, in the light 
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of an intruder, and entitled to noindulgence. I think, 
therefore, that M’Laughlin is not over-charged in 
the aggregate of the profits of the ware-house; but, 
that iti is less than it ought to have been. The testi- 
mony shows, that, at least one year, he might have 
rendered the profits greater, And, as he was an in- 
trader, nothing should have been allowed him, for 
his risk in the management of the ware-house. 

The last error relied on, is, that there was no 
schedule of the testimony, accompanying the mas- 
fer’s report. 

‘This objection ought to have been taken below. 
If it had, the Chancellor could have required the 
master to furnish the testimony. A schedule of the 
lestimony, is designed for the benefit of the Chan- 


tellor—to. enable him to decide, whether the excep- 


tions taken to the report, or before the master, should 


be-sustained. The decree does not show, that this . 
exception was taken below ; nor does any part of the. 


record show it,to us. Weare therefore, to conclude, 
that no objection was made, on that ground, on the 
hearing before the Chancellor. 

I am of theopinion, that the decree should be affirm- 
ed, at the cost of M’Laughlin—both as to the cost in 
this court, and the court below. 


Taytor,.J.—The opinion of the Chief Justice, 
being in favor of an affirmance, will, of course, de- 
tide the case. On all the points of law, which have 
been made in the argument, I agree with him; but 
we differ in opinion, as to what the decree should be, 
m the facts. 

_I think, the notes given, by the complainant, to 
Douglass, and which have been sued on, for the de- 
vol. 3. 12 
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fendant’s use, should be embraced in the decree, and 
settled. ~ The object of the suit, is to settle the part 
nership business—and it should, as far as possible 
be finally adjusted. The circumstance,:of suits af 
law having been brought on these notes, can make 
no difference. The suit.in chancery was not inst 
tuted by the partner, who brought the suit at law; 
and, even if it had been, I can see no good reasog 
for excluding these notes from our consideration, when 
the object is to do justice between the parties. 
I think, too, that the amount of debts due from 


has received, and not accounted for, and a decree 
rendered for the complaintants, and decedant, Read's 
proportion to the balance. The debt to Read should 


it shall be paid out of the sum decreed in favor of 
the complainant: but the decree should expressly 
say so. 

As to the ware-house profits, I agree, that the de 
fendant does not occupy ground which entitles him 
to favor; yet, it is intended to give him strict jus 
tice. The accounts rendered by him, f think, are 
so far sustained by the depositions of Douglass and 

- O’Neal, as to carry reasonable evidence of their cor 
recthess. The opinions of men, as to the gross pro: 
fits of any business, are entitled to little weight, 
when compared with regular accounts, even slightly 
proved. The. most of men form exaggerated esti- 
mates of such profits, especially, if they are in a sk 
tuation to contribute to themselves. According to 

_ My impressions, a’ thousand and fifty dollars, would 

be about the proper sum, which should be consider 
ed to be in the hands of the defendant, on this score, 


the firm, should be deducted from what the plaintiff 


also be specifically provided for. It is intended that’ 
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with interest to be added to the amount received, 
after paying expenses, each season. This would be 
formed as follows: five hundred and seventy-seven 
dollars and twenty-two. cents, for the season of 1826 - 
and ’7; three hundred and sixty-one dollars and ninety 
cents, for the season of 1828 and ’9; four hundred 
dollars, for the season 1829 and ’30; sixty-one dol- 
lars and seventy-five cents, for the balance of the sea- 
son of 1825 and ’6, after the plaintiff in error took pos- 
session of the ware-house: from this, deduct three 
hundred and fifty dollars and eighty-seven cents, the 
loss sustained in 1827 and ’8. This loss is account- 
ed for in a satisfactory manner. It appears, that 
Weaver, who had an inferior ware-house, at the same 
place, reduced the storage charged on cotton, the on+ 
ly source of profit, from twenty-five cents a bale, the 
Usual price, to twelve and a half: the plaintiff in 
error, finding himself losing custom by this, reduced 
itto ten cents; and was, in addition, compelled to 
pay considerable sums, for necessary repairs. 

I will remark, that I hope never to see a case in the 
situation of this, in this court, again. Without per- 
forming a, great part of the duties which should have 
devolved upon the master, it is impossible to make.a 
decree. .It is, indeed, safer, for the partices to bring 
their cases here, properly prepared for our final ac- 
fion—as it cannot, reasonably be expected, that the 
members of this.court, amidst all their necessary vo- 
tations, can take time, minutely to examine the details 
of such a mass of papers. Fully one half, proba- 
bly two-thirds of this budget, forms really no part 
of the record, and ought not-to be put u oe the cmeste 


books of this court. 
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prom 
WILSON versus JORDAN.* 
ratio 
1. It is no defence to an action, brought upon a promissory note, U 
that the note had been executed in consideration of the pun § 
chase of real estate; the title to which was alleged to be de § filU 
fective, and incumbered by a paramount title; no fraud being by t 
alleged, and it appearing that the vendee had enjoyed pos 
session long before the alleged incumbrance ensued; and ram 
that there had been no judicial test of the validity of the title, § tion 
and noeviction had. T 
2. Whether the 20th section of the act of 1803,’ on the subject ' 
of constructive covenants, applies to absolute conveyances i— lot, 
- fee simple, or to conveyances of limited estates, leaving are § Wil 
versionary interest, certain or contingent, in the grantor and dec’ 
his heirs— Quare. 
3. Ifa failure of consideration in the sale of land,(or personal ee § W1 
tate,) be the result of fraudulent intention in the vendor, es no | 
cially if it relate to the quantity or quality sold; sucl» failure | 
May constitute a legal defence to an action, brought to recow dor 
er the purchase money. cou 
4. Generally, however, the injury by the failure of considera tha 
_ tion, must have been sustained before the remedy is sought; P 
“either by using it as matter of defence to an action for the § M0. 
purchase ‘money, or as the ground of an independent action. § Jjd| 
6. If a failure of consideration arise from the conveyance of a 
land title, which is defective, by reason of a paramount title, no 
_. in another, or other incumbrance; the invalidity of the title, § act 
or the incumbrance,) must have been ascertained by an evie § ¢h¢ 
tion, .or something tantamonnt thereto, before relief can be 
sought. thi 
6. But in cases.of fraud, this rule would, if seems, be properly 
‘extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. @ | 
7. In such cases, neither the necessity of disturbance in the em @ 10 
joyment, nor the doctrine of eviction, can apply. , of 
ht 
This was an action of debt, in Greene Circuiti® .,. 
court, brought by the defendant in error, upon a § yp 
_i 


de 
_ *This case was decided at January term, 1832; but the opinion having been * 
—_ from the files, and misplaced, it but lately came to the Reporter’s posses 8¢ 
Wee Aikin’s Digest, page 94, §33. a 
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promissory note. The facts of the case disclosed, 

Wihat the note sued on, had been exécuted in conside- 
sation of the purchase of real estate. 

ro ea | Under the pleas of the general issue ; want of, and 

be failure of consideration, it was endeavored to be shown 


ripe. by the defendant, that there was an outstanding pa- 

1; andl amount title existing against the estate, in considera- 

e titles tion of which the note had been made. 

ubjell The note was given in payment for a house and 

icesig @ lot, Which had been conveyed by Jordan to Wilson; 

ay be Wilson conveyed to one Cooper, who, at the time of the 
an 


decision below, was shown to have been in possession. 
Wilson proposed proving, in the court below, that 
no deed conveying the property to Jordan, (his ven- 
dor) could be found in the proper office, in Greene 
county ; and that the house and lot, had been, before 
that time, sold by the Sheriff, as of the estate of Mar- 
fin, the vendor of Jordan. No judicial test of the va- 
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no eviction; nor was fraud relied on in the trans- 
action. ‘The court below rejected the evidence of 


a these facts; which was excepted to’and relied on in 
this court, as error. 
erly 
nol. Sarro.p, J.—Jordan instituted an action of debt, 
em Min Greene Circuit court, against Wilson, as maker 
, of a promissory note, payable to Jordan, for three 
hundred dollars. The pleas were, the general issue ; 
Ue] want of consideration, and failure of consideration. 
+ 89 The plaintiff below obtained a verdict and judgment. 
— @ From a bill of exceptions, taken on the trial, by the 
 Sefendant below, it appears that one John Martin 
ses @ Sold a house and lot to Jordan, and executed to him 


adeed. That Jordan, in Octoeer, 1826, being -in 


lidity of Jordan’s, or other title, had been had, and: 
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. possession, sold the house and lot to the defendany § eitl 
* Wilson ; executed to him a deed, and gave him pos ™ 7 
session of the premises, for which the aforesaid note not 
was given. ‘That about a year after this sale, Wik 1° 
son sold the-same to one Cooper, and gave him 
session, which he retains. It further appears thajg W 
said defendant, Wilson, offered to prove that no deef @ tht 
conveying the lot to Jordan, had been recorded ing Pt 
Greene county; also, to prove by the sheriff, and 
the production of the execution, that the house and 
lot had been sold to Daniel Greene, by the sheriff re 
to satisfy an execution against Martin, the first crank ™ 
‘ eras aforesaid, in September, 1829. The note, it nC 
will be observed, was executed in October, 1826 : the Pp 
suit commenced in August, 1829, and the trial was § ) 
had at March term, 1830. W 
The court, on motion of the. plaintiff, below, re fc 
jected the evidence offered, to prove the failure of u 


consideration, as aforesaid. 
The rejection of this evidence is the cause assign 
ed for error. * 

' ‘The appellant, Wilson, contends that it was com- 
petent for him to introduce evidence, going to estab 
lish a failure of title of the vendor, as a defence to 
the action on the note: and that though there had 

* been no eviction in fact, the circumstances operate as 
an evicticn in law, and constitute a legal defence. 

Theadverse party controverts these positions ; and 

contends, that the sheriff’s title may be invalid, or 

never prosecuted: or, should it ever be prosecuted 

to eviction, it does not appear what were the cove- 

nants in thé deed, or whether there were any; also, 

that an eviction, by a title, to which the covenants do 

not extend, imposes -no‘responsibility on the vendor, 
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either in law or equity. He further contends, that 
where a purchaser has taken a defective title, and can 
not, recover against his immediate vendor, his only 
recourse is to the covenants of the earlier vendors, 
many of which may run with the land; also, that 
Wilson and his vendee, having had possession near 
three years before the sale, and received the mesne 
profits, the failure of consideration, if any, is but par- 
fial, which is not available at law. ; 
It is to be observed, no question has been raised 
respecting the sufficiency of the proof, that the seve- 
tal conveyances were duly executed as stated. It is 
not shewn what covenants, or whether any, were ex- 


pressed in them. Nor is the precise date of the 


judgment shewn, but, from the record and argument, 
we assume the fact that it was not until recently be- 
fore the sale, and about the time the suit was com- 
menced on the note. 

The effect of the statute, creating constructive co- 
yenants, relied on by the appellant, is not unworthy 
of consideration. , It provides, that in all deeds, 
“whereby any estate of inheritance, in fee sémple, 
shall hereafter be limited to the grantor, or his heirs, 
the words grant, bargain; sell, shall be adjudged 
an express covenant to the grantee, his heirs and as- 
signs, to wit: that the grantor was seized of an inde- 
feasible estate, in fee semple; freed from incumbran- 
ees, done or suffered from the grantor, (except the 
rents and services that may be reserved,) as also, for 
quiet enjoyment against the grantor, his heirs and 
assigns ; unless limited in express words contained 
in. such deed ; and the grantee, his heirs, &c. and as- 
Signs, may, in any action, assign breaches, as if 
such covenants:were expressly inserted.’” 


“Toul. Dig. 
238 
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There appears some difficulty in the constructiog 
of this statute; whether the section quoted was in 
tended to be applied to absolute conveyances, 7m fe 

_ simple, or to conveyances of limited estates, leavinga 
reversionary interest, either certain or contingent, in 
the grantor and his heirs. The least intelligible part 
of the section, are the words, “ whereby any estate of 
inheritance, -in fee semple shall hereafter be limited 
to the grantor or his heirs.” If, according to the trug 
construction of this statute, it refers to conveyances 
in fee simple, and creates, by its own operation, (ag 
is contended,) a general warranty of title and cove 
nant, for quiet enjoyment, by the grantee, his heirs 
and assignees, it excludes from this state, the souree 
from which have arisen many of the most intricate 
and important questions relative to the tenure of real 
estate, and the responsibility of vendors. 


If, on the contrary, the statute can only apply to 


conveyances of estates, on condition, or limited in du 


ration ; or, if it creates warranties and covenants, on- 


ly against subsequent alienations, or incumbranees 
by the grantors, and their heirs, then it can have no 
influence on cases like the present: and in this view 
of the subject, unless we shoyld infer, as the contrary 
is not shewn, that the deed did contain full cove- 
nants, or warranties, the positions assumed by the 


counsel for the appellee, would be unanswerable—_ 


_ that, in as much as the conveyances have been exe- 
cuted by the necessary parties, if the purchaser has 
been, or should be, evicted by a title to which the 
covenants do not extend, he can not withhold -the 


ue's;. Purchase money, either in law or equity ; unless it be 


Pul-on an allegation of fraud distinctly made, and sufli- 
Ch, R. 84. ciently sustained. 
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But as the effect of this statute was not fully dis- 
cussed in the argument—as we are not satisfied re- 
specting the construction, and as other questions in- 
yolved are fully decisive of this case, we decline, on 
this occasion, declaring any construction of the sec- 


tion allu 


ded to. 


“If the alleged defect of title had not been suffi- 
ciently ascertained, apd could not be legally tested, in 
this action, the consequence must be, that the defence 
insisted on, ought not to haye been sustained. 


The case of F risby vs. Hoffnagle,” is much R. 


on, in support of the defence offered against this 
That action was brought to recover the 
amount of notes, given to secure -the purchase mo- 


note. 


ranty. 


ney of a tract of land, conveyed by a deed with war- 


There, before the conveyance was executed, 
a judgment, had been obtained against the plaintiff, 
and after the notes were given by the defendant, the 
land was taken, by virtue of an execution on that 


‘judgment and sold, and conveyed by the sheriff.— 


The plaintiff proved, that the defendant had not been 
evicted or disturbed in his possession of the land, by 


the purchase at the sheriff’s 


sale. The Judge be- 


ing of opinion, that the consideration had failed, di- 
rected the plaintiff to be non-suited, with leave to 


move to set aside the non-suit. 


The supreme court 


held, that the consideration had entirely failed: for, 
although the defendant had not then been evicted, 


he was liable to be so, and would be responsible for 


the mesne profits; and, that it was competent for the 
court to do justice, at once, and avoid circuity of ac- 
It is true, however, as contended, by the ap- 
pellee, that this case sustained the doctrine of relief, 


tions. 
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by way of defence, to a greater extent than it had 
been usually carried in that State; and its authority 
has been subsequently questioned—nor do the aw 


P. 40, vote thorities,* cited by the court, in support of this de 

7 “ya” cision, well sustain it. But that case, according tg 
348—7 

John. R. the view taken of it, by that court, was materially 


165. 
¢Stewart 


Porter ,7 


different from this, in as much as the failure of con 
sideration there, was entire, and, in this, it was not 
- The decisions of this court, however, have gone far, 
to abolish the distinction, with us, between the t 


fect of a partial and total failure of consideration — 
M’ Million vs. Pigg 6 Marr,'— Peden vs. Moore’ 


.. These cases, like those cited, in support of the casé 


of Frisby vs. Hoffnagie, related to the sale of person- 
al property; but, we are of opinion, the principles) 
‘of relief should, in this réspect, be the same in refe 
ference to the sale of either kind of property—pro 
vided the circumstances, constitufing the failure of 


consideration, be equally conclusive, and susceptible 
of proof atlaw.. Nor do we feel the least dissatis- 


- faction with our former decisions, so far as they tend 


to place partial, and total failure of consideration, 


_ On the same footing, instead’ of driving parties to 
. the circuity of actions. . 


' ‘There is, yet a more essential difference between 
the case of Frisby vs. Hoffnagle, and this ; than the 
one mentioned. In the former, the judgment, creas 


- ting the lien on the land, existed previous to the exe- 


Amplied Sraud, which might authorise a rescission of 


eution of the conveyance; consequently the title 
was incumbered, so as to be rendered invalid, from 
its inception; and that, in a manner which must be 
presumed to have been known to the vendor, when 
he executed the conveyance. These circumstances 
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the contract; and though the presumption of fraud, 
was not expressed, as the ground of the decision, it 
must be so. considered, to reconcile the case with the 


current of decisions, in the same court. It is a set- 


fled rule of law, that if a failure: of consideration, 
in the sale of land, as well as personal estate, be the 
result of’a’ fraudulent intention, in the vendor, espe- 
cially, if it relate to the quantity or quality of the . 
thing sold, such failure may constitute a legal de- 
fence to an action, brought to recover the purchase 
money. Generally, however, the injury must have 
been sustained, before the remedy can be sought— 
either by using it as matter of defence, to an action, 
for the purchase money, or as the ground of an in- 
dependent action.. If a failure of consideration arise 
from the conveyance of a land title, which is defec- 
tive, by reason of a paramount title in another, or 
other incumbrance, the invalidity of the title must — 
be ascertained by an eviction, or something tanta- 
mount thereto, before the relief can be sought. Yet, 
we think the right of redress may, on principle and 
authority, be extended so much farther, in either of 
the forms mentioned, as to afford a remedy, in case 
of fraud, respecting the quantity or quality of lands 


eonveyed ; and that it may be sought as soon as the 


facts are sufficiently ascertained. In such case, nei- 
ther the necessity of disturbance in the enjoyment, 
nor the doctrine of eviction, can apply. 


The case, cited, of Adams vs. Weley et uz. carries NonsMn 


the principle farther, and affords such relief, without © 
evidence of fraud. There, the action was brought, 
on bonds, given: to secure the purchase money, for 
lands sold by the plaintiff to the defendant... The 


defence was, that the quantity of land had been mis- 
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represented, by the plaintiff; also, the quality. 
Colcock, J., in delivering the opiuion of the conrt 


remarked, that it was apparent, there was no fran@) 


in the case; that there may have been misrepresem 
tation, which, though not intentional, might entitle 


the defendant toa discount. He further said, a des 


ficiency, in quantity, or defect in quality, where there 
has been a representation, isa legitimate ground for 
a deduction of price, or rescission of the contract, ag 
the case may be; put, that case, on the part of the 


‘defendants, was to be considered as an action of 
breach of covenant: for, it had been proved, and ad@ 
mitted, that the true quantity of land, was less than 


that stated in the deed. 


3 Coa. 166. In’ the case of Mackey vs. Executors of Collinss 


it was decided, that where the defendant had, by 
deed, granted, bargained, sold, and released, to’ the 
plaintiff, a tract of land, to hold, 2 fee; and, there 
by bound himself, his heirs, executors, &c., to wat 
rant, and forever defend the premises, to the plain 


tiff, his heirs, &c. against all‘ persons, whomsoever, 


lawfully, claiming, or to claim the same, or any part 
thereof; the plaintiff might maintain an action, for 


the breach of such covenants, before eviction, by — 


shewing a paramount title, in a third pergon. _ 

But in both these South Carolina cases, the court 
rested tle, decisions mainly on rules of practice, 
which they said, had long prevailed in that State, 


and which they admitted, to have been a slight Ge-— 


+1 Serg. Patture from the strict common law doctrine. 
Rewl.438. A similar practice is found to prevail in Pennsyl- 
3 Starkie, Vania.” But, in reference to these cases, it is suffi- 


cient to remark, that as that State recognises no se- 


_ parate Chancery jurisdiction, the decisions, there, 


4 
100 
tic 
| | 
as 
st 
k 
0 
4 t 
t 
4 
{ 
{ 


n title 


a dew 


there 
for 
ot, ag 
the 
OF 
ads 


than” 


ins, 
by 

the 
ere 
are 
ain- 
ver, 
part 

for 


by 


‘ 


’ * JUNE TERM, 1832. 


WILSON 178. JORDAN. 


cannot be regarded as satisfactory authority, on ques- 
tions, involving the distinction between common law, 
and Chancery jurisdiction, or the precise boundary 
of the former. 

Iu most of the other States of the Union, as well 
as in England, the principles of decision are under- 
stood to be different. The rule adopted in Kentuc- 


ky, is, that the defence of a failure of consideration ° 


of a note, given for atract of land, cannot be sus- 
tained, unless the consideration has uélerly failed.— 
Nor is it there allowed, if the contract has been con- 
summated, on the part of the vendor, by executing 


‘the deed of conveyance, with either a general war- 


ranty of title or a special warranty, against himself. 
The reason expressed, by the court of Appeals, was, 
that in cases of a general warranty, a liability was 
thereby iniposed on the vendor, which -would not be 


destroyed by the plea, and which was, itself, a valid, 


consideration ; and, in ease of such special warran- 
ty, if the land was lost by a title derived from the 
vendor, he would be subject to an action on the’ war- 
ranty, for the loss. »And, it was further remarked, 
in the same case, that a deed of conveyance without 


warranty, would operate, as an ‘assignment of thes pitro47 
3 Id. 118. 


preceding warranties, which run with the land." 
Other and later decisions, in New York, than the 
one referred to, (Frisby vs. Hoffnagle,) maintain prin- 
ciples less favorable to the defence here insisted on, 
than is the doctrine of that case. The case’of Bum- 


.pus vs. Platner,’ was a controversy respecting a failure*iJoha.Ch. 
of the consideration ofa bond and mortgage, given to ” 


secure the payment of' part of the purchase Money, 
for a tract of land which had been conveyed by 
deed, with covenants of warranty, 


‘ 


101 


¥ 


| 
| 


1 
-onrt, 
fraud 
a 
4 
= 
urt 
ate, = 
fle- 
yl- 
fii- 
Se- 
re, 
\ 
‘ 


102 CASES DETERMINED - 


WILSON U8. JORDAN. 


~The Chancellor, in assigning his reasons, for re 
- fusing relief, observes, “It is said to be very diffi ti 
cult, to extract from the books, what the rule of 
equity is, upon this point of failure of consideration, d 


_ *lFonb.363after the agreement is executed ;* but, I e 
it may be safely said, that there is no case of relief 
on this ground, where possession has passed and t 
continued, without any eviction at law, under a para h 
mount title.” It is true, that under a conveyaneg, t 
which the complainants in that case, charged to be I 


defective, on account of a prior conflicting conveys : 

ance, from the same original grantor, they had held 

quiet possession, for near twenty years; and, thé 

Chancellor remarked, that the legal presum ption 

was fast ripening against the opposing, title, ftom thé 

: lapse of time, since it accrued: that it might be the 

better title, but it could not be tried upon that bill— 

BS it was impossible for him to know, what legal, or 

what valid defence might be set up against it. —Per- 

haps, there might be none; but the application was 

clearly premature; and, it ‘would be without prece 

“dent, and dangerous, in principle, to arrest and bar 

the recovery of a debt, while the purchaser is still in 

possession, under the purchase deed, and there had 
been no eviction at law.” 

The case of Miller vs. Watson,’ is an authority, 
in direct opposition to the defence here insisted on. 
. There was an admitted failure of title, conveyed by 
deed, with warranty, and a verbal promise, by the 
vendor, to account for the purchase money. |The 
court held, that, as there had been no eviction, there 
was nogconsideration to support the promise: and, 
that where a debt is secured by an instrument of a 
higher nature, as by deed or record, the promise to 


»5 Cow. 195 
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pay it, is void.—That, admitting there was a-cloud 
upon the title, or that it had entirely failed, the hos- 
tile claim may have been quieted, or purchased in, 


* by the vendee, for a very small portion of the consi- 


deration money; or the vendor may himself have qui- 
éted the title. 

Without determing how far we would be disposed 
to adopt the principles of this latter decision, we 
have no hesitation in deciding, that, in this case, for 
the reasons that no fraud is alleged—the contract had 
been executed, long before the incumbrance accrued 
—Wilson and his vendee enjoyed the possession for 
near three years, and continued to do so—and that 
there had been no judicial test of the validity of the 
title conveyed, for the want of which, the effect of the © 
incumbrance was uncertain—the defence at law was 
unsustainable. | 

The judgment must, therefore, be affirmed. 
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